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The Future Is in Our Hands 


isions of my schoolday youth 
came flooding back. As I 
stood before the eager-to- 
learn faces, I could see my- 
self as them, albeit 30 years ago. It was 
clear by their thoughtful questions that 
the students appreciated the lesson on 
our system of justice. At the conclusion 
of the class, these young people pro- 
nounced a better understanding, appre- 
ciation, and respect for the workings of 
the courts and those that labor therein. 

Not long ago, we came upon a court- 
sponsored survey which revealed that 
51 percent of the adult population in 
Florida could not name all three 
branches of government, and had a 
minimal understanding of how justice 
is administered in Florida. The under- 
pinnings of our democracy are rooted 
in the notion of a populace aware of civic 
responsibilities. It is axiomatic that 
people often fear and then can dislike 
what they do not understand. A knowl- 
edgeable person makes for the better 
citizen and one with respect for the in- 
stitutions bestowed upon us by the 
Framers of the Constitution. The chal- 
lenge is what can be done in a positive 
way to enhance civic understanding. 

Every good lawyer knows that all the 
technology in the world pales next to 
the Constitution and the Republic from 
which it flows. It is only proper and fit- 
ting that lawyers shall lead the way. 
Lawyers are blessed with four years of 
college and three years of law school. 
As officers of the court, it is thus our 
duty to give back to the school children 
of this state some of the knowledge of 
government and the principles of the 
Constitution that we obtained. 

With this desire to contribute con- 
structively to the future of our youth 
and to the great State of Florida, we 
began a dialogue with the Florida Com- 
missioner of Education, Frank Brogan. 
Commissioner Brogan is energetic and 
enthusiastic in his goal to improve the 


EDUCATION COMMISSIONER FRANK BROGAN (left) and Bar President Edward Blumberg 


open the dialogue between Bar members and Florida secondary students at Rickards High 
School in Tallahassee November 12. Under a Bar/DOE agreement, lawyers have been in- 
vited into the schools to increase students’ understanding of the justice system and judicial 


branch. 


quality of education in the public 
schools of Florida. He too recognizes the 
benefits of a sound curriculum in what 
used to be called “Civics.” Our meeting 
became a meeting of the minds. We are 
now proud to announce that a partner- 
ship has been forged between The 
Florida Bar and the Department of 
Education of Florida for the purpose of 
teaching the students in the 831 public 
middle and high schools about the ad- 
ministration of justice and the workings 
of our judicial and legal system. Com- 
missioner Brogan and I initiated this 
joint venture on November 12, at 
Rickards High School in Tallahassee. 
While the clear beneficiaries of this col- 
laborative effort are the children, both 
Commissioner Brogan and I found the 
experience rewarding and inspira- 
tional. 

Based on the early results achieved 
through the new Speakers Bureau of 
The Florida Bar, it is clear this program 
will be asuccess. In July 1997, our speak- 
ers bureau was created to educate the 
general public about our judicial system. 
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The mechanism of the speakers bureau 
is in place—in fact more than 150 speak- 
ing engagements have been scheduled so 
far, with 60 already having taken place. 
Some of the speaking engagements oc- 
curred in the setting of a school class- 
room. Here is a sample of the feedback 
received from the speakers: 

Jesse Diner, Flanagan High School, 
Broward County: “The teacher indi- 
cated there was a consensus that I 
would come back before his class next 
semester to do this again. The students 
were motivated, bright, and curious. 
They had a number of questions and 
comments which enabled us to have a 
dialogue on numerous subjects relating 
to lawyers and the judicial system.” 

Greg King, Dunnellon High School, 
Pinellas County: “I taught 125 stu- 
dents from the 9th to 12th grades over 
five separate days. Audience response 
was extremely positive.” 

Richard S. Wright, Cypress Creek 
High School, Orange County on “The 
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The Ghost of Law Practices Past, 
Present, and Future 


am The Ghost of Law Practices 
Past, Present, and Future, and 
I come to “rattle my chains in 
your face.” 

Conjure up the image of Ebenezer 
Scrooge hunched over his counting desk 
on Christmas Eve grumbling bitterly 
because Bob Cratchett wants to take 
Christmas Day off instead of doing what 
Scrooge would do—work, work, work! 

We all reject that image, don’t we? 
We would never engage in such mean- 
hearted and miserly conduct in our 
modern day practice of law—would we? 

I beg to differ. Today, too many of us 
have become Scrooges, driving those 
around us like they were poor Bob 
Cratchetts. We look on our practices as 
NHL hockey games, played in suits and 
ties or in high heel shoes, except our 
games are in perpetual overtime. 

Lawyers regularly used to be legis- 
lators, pillars of the community, scout 
masters, lay leaders in their churches 
and synagogues and paragons of fam- 
ily support. But no more. Now, by and 
large, we don’t do those things. We are 
too busy making money. Doing good 
deeds costs us too much time taken 
away from our practices. 

To make my point, Id like to share 
with you the story of George (not his 
real name, by the way), a lawyer I know 
from Orlando. George was married with 
two kids and the head of a very pros- 
perous law practice to which he devoted 
every waking moment. Then one day, 
his law partners told him they were 
departing and taking the firm’s prac- 
tice with them, leaving him with only 
the expensive lease on their space. Soon 
thereafter, his wife declared she wanted 
a divorce to marry her personal trainer. 
Following them, George’s daughter 
called to say she had been admitted to 
the most expensive medical school in 
the country. Finally, he got a letter from 
his son’s psychiatrist telling him it 
would cost about $150,000 in therapy 
to cure the boy’s anxiety complex and 


by Alan G. Greer 


lack of self-esteem. It seems that 
George always, always arrived at Little 
League games during the final inning 
to see his son strike out because the lad 
was anxiously looking over his shoul- 
der to see if dad had finally shown up. 

As you can imagine, George was 
stunned. He had never contemplated 
being alone. So, he went to his church 
sanctuary the next morning to pray. 
“Lord, I have always followed your com- 
mandments,” George lamented. “I have 
never killed anyone, never stolen and 
don’t over-bill a minute (I think his fin- 
gers were crossed on that one). I honor 
my father and mother and I’ve never 
committed adultery. Quite frankly, I’ve 
never had the time. Lord, I need your 
help. I’m desperate for money and have 
to win the lottery. It’s my only hope.” 

George waited a week and nothing 
happened, so he went back to church 
and pleaded again: “Please, Lord, I’ve 
got to win the lottery. I’ve always given 
generously, but now I truly need your 
charity and help.” 

Another week went by and still noth- 
ing. So finally George returned to the 
sanctuary, fell to his knees and begged: 
“Please, Dear Lord, I absolutely have 
to win the lottery. I’m desperate.” Sud- 
denly the church was filled with a 
booming voice that said, “George, meet 
me halfway. Buy a ticket.” 

The message for us as attorneys is 
clear: We have to meet life halfway, and 
too few of us are doing that. We’ve got 
to buy a ticket, so to speak. It does no 
good for us to grumble that we don’t 
have time to do the things we enjoy, 
complain about our quality of life and 
bemoan our disenchantment with the 
practice of law. 

Most of the lawyers I know are run- 
ning as hard as they can go, piling up 
professional accomplishments, vacation 
homes, cars, boats and other “trappings 
of success.” But they are too busy to 
enjoy them. Nonetheless, they are sure 
that if they can just add that next glit- 
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tering award or expensive bauble to 
their lives, they will finally be happy. 

But what these lawyers are really 
doing is building up walls that separate 
them from the only thing that truly 
matters—family and friends. I am con- 
stantly amazed when I watch our 
brothers and sisters at the bar demand 
unbelievable sacrifices from those clos- 
est to them—spouses, children, family, 
friends, and fellow law partners—all in 
the name of their own personal success, 
but not their happiness. 

Why are we so desperate to win the 
approval of strangers or clients who will 
forget us tomorrow when we are no longer 
of any use to them? Too many attorneys 
are living their lives backwards. It’s time 
to change what we put first. 

I was impressed by a definition of 
success I read in an interview of actor 
Ralph Fiennes of Schindler’s List and 
The English Patient fame. He was 
asked, “Don’t fame and success isolate 
you from what you were before and 
those you love?” 

“No,” he said. “I call people successful 
not because they have money or their 
business is doing well, but because as 
human beings they have a fully devel- 
oped sense of being alive and engaged in 
a lifetime task of collaboration with other 
human beings: Their mothers and fa- 
thers, their family, their friends, their 
loved ones, the friends who are dying, the 
friends who are being born. 

“Success,” he went on emphatically, 
“don’t you know, it is all about being able 
to extend love to people? Really, not in a 
big capital letter sense, but in the every- 
day, little by little, task by task, gesture 
by gesture, word by word way.” 

I don’t think we as lawyers are do- 
ing that. Like Willie Loman in Death 
of a Salesman—a man whose whole life 
depended on his next sale and was lost 
without it—we have let our sense of 
success be dependent on our next cli- 
ent, our next win, when it should be 
based on our family, friends, and what 
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we do for others in our communities. 
Our next client, whileimportantinthe thing 98 percent perfect. I guarantee 


a great amount of time getting some- 


economic sense, does not have to define 
us as a person, as so many lawyers seem 
to believe. Clients deserve our loyalty and 
best professional services, but not the 
sacrifice of the well-being of our family, 
partners, and friends. 

Most lawyers just naturally hate 
change. But each of us must begin to 
change and redefine what we view as 
success and what—as well as who—we 
are willing to sacrifice to achieve it. 
Here are some ideas. You will have to 
look into your own hearts to find oth- 
ers, but you may be surprised at how 
easy they are to locate if you'll just look. 


you it takes twice as much time to move 
from 98 percent to 100 percent perfec- 
tion. The only difference is you. You'll 
be amazed at how much time you buy 
yourself if you are willing to say 98 per- 
cent perfect is good enough. And your 
clients will truly love the reductions in 
their hourly bills. Success that over- 
bills our clients, that sacrifices, con- 
sumes or harms those we love is an 
unacceptable definition. 

Finally, don’t lose sight of what is go- 
ing on around you with those you love— 
with what is important. In a world where 
everything in morals and life seems to 

First, every one of us should have an be shifting toward tones of gray—espe- 
avocation to help balance our lives. We cially lawyer gray—let us all strive to be 
should be leaders outside the bar in our vibrant primary colors, first to our fami- 
communities and especially in our fami- lies, then to our friends and community, 
lies’ daily lives. Nothing makes you feel and finally to our clients. Q 
better prepared for hard work thanthe Alan G. Greer is a 
periodic absence from it. It is from fam- senior partner with 
ily, friends, and community that you will Richman Greer 
acquire and keep your bearings, what I Weil Brumbaugh 
call your “moral IQ.” As you read this, I Mirabito & 
know you must be thinking, “That’s easy Christensen, PA., a 
enough for him to say, but where do I get Miami and West 
the time?” Make the time! It’s there if you Palm Beach based 
want it to be. trial law firm. This 

One other suggestion that may help article first ap- 
many of you is to realize that perfec- peared in the November 1997 issue of 
tion is a disease. Give it up. We spend Bench & Bar of Minnesota. 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of 
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Bar, which the lawyer is sworn on admission to obey and for the willful violation 
to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of the 
State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me 
to be unjust, nor any defense except such as | believe to be honestly debatable 
under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, 
and will accept no compensation in connection with their business except from 
them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to 
the honor or reputation of a party or witness, unless required by the justice of the 
cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the 
defenseless or oppressed, or delay anyone’s cause for lucre or malice. So help 
me God.” 
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New Developments in the Law 
Ex Parte Communications with 
Current and Former Employees 
of a Corporate Defendant 


rior to May 1, 1997, the pro- 

priety and extent of ex parte! 

communications with cur- 

rent and former employees of 
an adverse party in a lawsuit was far 
from settled.? The Florida Supreme 
Court had yet to rule on the issue. In 
the absence of well-settled precedent, 
courts have had to struggle with the 
procedure of weighing a plaintiff’s need 
for informal discovery and a defendant’s 
need for effective legal representation. 
To this date, the United States Court 
of Appeals for the 11th Circuit has yet 
to rule decisively on the issue. 

Now, however, practitioners and 
judges have been given some direction 
in their struggle to determine with 
whom it is ethically permissible to en- 
gage in ex parte communications. On 
May 1, 1997, the Florida Supreme 
Court, in H.B.A. Management, Inc. v. 
Estate of Schwartz, 693 So. 2d 541 (Fla. 
1997), decided that Florida Rule of Pro- 
fessional Conduct 4-4.2 “neither con- 
templates nor prohibits” an attorney’s 
ex parte communications with former 
employees of a corporate defendant.* 

This article will examine the recent 
cases that have dealt with the issue of 
ex parte communications with both cur- 
rent and former employees of a corpo- 


by Bernard H. Dempsey, ur. 


rate party, from the Florida state courts 
and the United States district courts in 
Florida. 


Ethicai Considerations 
Rule of Professional Conduct 4-4.2 
TheAmerican Bar Association Model 
Rule of Professional Conduct 4.2, modi- 
fied and adopted in Florida as Florida 
Rule of Professional Conduct 4-4.2,‘ is 
the ethical rule at issue in determin- 
ing the limits of ex parte communica- 
tions with former employees of a cor- 
porate defendant. The Florida rule 
provides, in pertinent part: 
4-4.2. Communication with person repre- 
sented by counsel. In representing a client, 
a lawyer shall not communicate about the 
subject of the representation with a [party] 
person the lawyer knows to be represented 
by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer 
[or is authorized by law to do so].° 


The comment to Rule 4-4.2 provides, in 
pertinent part: 


In the case of an organization, this rule 
prohibits communications by a lawyer for 1 
party concerning the matter in representa- 
tion with persons having a managerial re- 
sponsibility on behalf of the organization 
and with any other person whose act or 
omission in connection with that matter 
may be imputed to the organization for pur- 
poses of civil or criminal liability or whose 
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statement may constitute an admission on 
the part of the organization. If an agent or 
employee of the organization is represented 
in the matter by the agent’s or employee’s 
own counsel, the consent by that counsel to 
a communication will be sufficient for pur- 
poses of this rule.® 

The preceding rule governs the con- 
duct of all attorneys practicing in 
Florida state courts and federal district 
courts located in Florida.’ The scope of 
Rule 4-4.2, as interpreted by the ABA, 
The Florida Bar, and various Florida 
state and federal courts, is discussed 
below. 
*ABA and Florida Bar Ethics Opinions 

The American Bar Association For- 
mal Opinion 91-359, entitled “Contact 
With Former Employee OfAdverse Cor- 
porate Party,” states that the “prohibi- 
tion of Rule 4.2 with respect to contacts 
by a lawyer with employees of an op- 
posing corporate party does not extend 
to former employees of that party.”* The 
opinion goes on to state: 


While the Committee recognizes that 
persuasive policy arguments can be and 
have been made for extending the ambit of 
Model Rule 4.2 to cover some former corpo- 
rate employers, the fact remains that the 
text of the Rule does not do so and the com- 
ment gives no basis for concluding that such 
coverage was intended. Especially where, 
as here, the effect of the Rule is to inhibit 
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the acquisition of information about one’s 
case, the Committee is loath, given the text 
of Model Rule 4.2 and its Comment, to ex- 
pand its coverage to former employees by 
means of liberal interpretation. 

Accordingly, it is the opinion of the Com- 
mittee that a lawyer representing a client 
in a matter adverse to a corporate party that 
is represented by another lawyer may, with- 
out violating Model Rule 4.2, communicate 
about the subject of the representation with 
an unrepresented former employee of the 
corporate party without the consent of the 
corporation’s lawyer.® 

The opinion notes, however, that the 
attorney initiating the ex parte commu- 
nication must not seek to induce the 
former employee to violate the privilege 
attaching to attorney-client communi- 
cations.’® 

The Florida Bar Committee on Pro- 
fessional Ethics, Opinion 88-14, simi- 
lar to the ABA opinion, states: “A 
plaintiff’s attorney may communicate 
with former managers and former em- 
ployees of a defendant corporation with- 
out seeking and obtaining consent of 
corporation’s attorney.”" The opinion 
further states that 

Nothing in Rule 4-4.2 or the comment 
states whether the rule applies to commu- 


The committee 
recognized that the 
rule’s purpose is not 
to protect a corporate 
party from revelation 
of prejudicial facts, 
but to preclude 
interviewing 
employees who have 
authority to bind 
the corporation 


nications with former managers and other 
former employees. To the extent that the 
comment implies that the rule does apply 
to these individuals, it is contrary to ethics 
committees’ interpretation of the rule. 


Rule 4-4.2 cannot reasonably be con- 
strued as requiring a lawyer to obtain per- 
mission of a corporate party’s attorney in 
order to communicate with former manag- 
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ers or other former employees of the corpo- 
ration unless such individuals have in fact 
consented to or requested representation by 
the corporation’s attorney. A former man- 
ager or other employee who has not main- 
tained ties to the corporation (as a litiga- 
tion consultant, for example) is no longer 
part of the corporate entity and therefore is 
not subject to the control or authority of the 
corporation’s attorney. . 


A former manager or employee is no 
longer in a position to speak for the corpo- 
ration. Further, under both the federal and 
the Florida rules of evidence, statements 
that might be made by a former manager 
or other former employee during an ex parte 
interview would not be admissible against 
the corporation. Both Rule 801(d)(2)(D), 
Federal Rules of Evidence, and Section 
90.803(18)(e), Florida Evidence Code, pro- 
vide that a statement by an agent or ser- 
vant of a party is admissible against the 
party if it concerns a matter within the scope 
of the agency or employment and is made 
during the existence of the agency or employ- 
ment relationship." 


Further, the committee recognized 
that the purpose of the rule is not to 
protect a corporate party from revela- 
tion of prejudicial facts, but rather to 
preclude interviewing of employees who 
have authority to bind the corpora- 
tion.* Just as the ABA opinion noted, 
The Florida Bar opinion states that an 
attorney should not inquire into mat- 
ters that are within the corporation’s 
attorney-client privilege." 

Most recently, the ABA came out with 

another formal opinion that touched on 
the issue of ex parte contacts with both 
current and former employees of a cor- 
porate defendant." In this opinion the 
committee stated, with regard to cur- 
rent employees: 
If an employee cannot by statement, act or 
omission bind the organization with respect 
to the particular matter, then that employee 
may ethically be contacted by opposing 
counsel without the consent of in-house 
counsel. Of course, if individual employees 
have their own counsel in the matter, then 
the bar against communication would ap- 
ply absent consent of that separate coun- 
sel. But the fact that an entity is repre- 
sented by counsel does not prevent 
communication with all current employees 
of the represented corporation.'® 


With regard to former employees the 
committee stated: “It should be noted 
that Rule 4.2 does not prohibit contacts 
with former officers or employees of a 
represented corporation, even if they 
were in one of the categories with which 
communication was prohibited while 
they were employed. This Committee 
so concluded in ABA Formal Opinion 
91-359 (1991).”!” 
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Florida State Court Opinions 

In January 1995 the Second District 
Court of Appeal decided Barfuss v. 
Diversicare Corp. of America, 656 So. 
2d 486 (Fla. 2d DCA 1995), in which the 
court placed restrictions on ex parte 
contact with former employees of a cor- 
porate party. The court affirmed the 
trial court’s order which prohibited ex 
parte contact with former employees 
designated by the corporate defendant 
as having cared for or treated the plain- 
tiff.'* The court reasoned that the “lim- 
ited restriction does not depart from the 
essential requirements of the law, as 
the employees who cared for and 
treated Barfuss are the very persons 
whose actions or inactions form the 
basis for the complaint.” 

The court grounded its decision on 
the assumption that an employee who 
can be considered a “party” because of 
his or her position and knowledge will 
remain a party even after the employee 
leaves the corporation and, therefore, 
the corporation continues to have a vi- 
tal interest in the employee’s knowledge 
of privileged information and its poten- 
tial release to opposing counsel.”° In 
addition, the court appears to have 
based its holding on the rationale that 
former employees’ actions or inaction 
in connection with the matter at issue 
may be imputed to the corporation and, 
therefore, could result in vicarious li- 
ability for the employer.”' Further, the 
court noted that there is no restriction 
on contact with former employees who 
were merely witnesses to the care of the 
plaintiff.” 

The Barfuss court reconciled its hold- 
ing with an earlier opinion” in which 
it affirmed a circuit court’s denial of a 
motion for protective order which 
_ sought a blanket prohibition against 

contact with all former employees of a 
nursing home. The court explained that 
its affirmance in Keiser was without 
prejudice to file a more specific motion 
for protective order.” 

Subsequently, the Third District 
Court of Appeal, in Reynoso uv. 
Greynolds Park Manor, Inc., 659 So. 2d 
1156 (Fla. 3d DCA 1995), held that the 
ex parte proscription of Rule 4-4.2 does 
not extend to former corporate employ- 
ees.2> The court stated that the ques- 
tion had been thoroughly and correctly 
analyzed in an American Bar Associa- 
tion formal ethics opinion® and in a 
Florida Bar ethics opinion.?” Accord- 
ingly, the court expressly adopted their 


The court grounded 
its decision on the 
assumption that an 
employee who can be 
considered a “party” 
will remain a party 
even after the 
employee leaves 
the corporation 


reasoning.” In doing so, the court rec- 
ognized that it was aligning itself with 
“the great majority of the courts to have 
considered this issue.”° Finally, the 
court reminded counsel that no inquiry 
can be made into any matters that are 
the subject of the attorney-client privi- 
lege, and that counsel must scrupu- 
lously adhere to the requirements of 
Rule 4-4.3, “Dealing With Unrepre- 
sented Persons.”° 

Recently, the Florida Supreme Court 
ended its silence on this matter, and 
issued an opinion that significantly 
clarifies this previously unsettled area 
of the law. In H.B.A. Management, Inc. 
v. Estate of Schwartz, 693 So. 2d 541 
(Fla. 1997), the court held “that Florida 
Rule of Professional Conduct 4-4.2... 
does not prohibit a claimant’s attorney 
from engaging in ex parte communica- 
tions with former employees of a defen- 
dant-employer.”*! 

In Schwartz, the defendant corpora- 
tion moved to prohibit Schwartz’s coun- 
sel from contacting current and former 
employees. Relying on Barfuss, the 
trial court prohibited ex parte commu- 
nications by Schwartz’s counsel with all 
current and former employees and re- 
quired disclosure of any notes and 
statements already obtained by coun- 
sel from those employees.* On appeal, 
the Fourth District Court of Appeal de- 
clined to follow Barfuss and quashed 
the trial court’s order.* In doing so, the 
district court of appeal relied on the 
reasoning of Florida Bar Ethics Opin- 
ion 88-14.* 

The Florida Supreme Court granted 
review of the Fourth District Court of 


14 THE FLORIDA BAR JOURNAL/DECEMBER 1997 


Appeal’s decision based upon certified 
conflict with the opinion of the Second 
District Court of Appeal in Barfuss.** 

The court framed the issue as 
whether Rule 4-4.2 prohibits ex parte 
communications between a claimant’s 
attorney and the former employees of 
a defendant employer.*’ The court held 
that “neither Model Rule 4.2 nor its 
Florida counterpart, rule 4-4.2, extend 
the rules’ prohibitions against contact 
with represented persons to former 
employees of defendant-employers who 
can no longer speak for or bind the or- 
ganization.”** The court added that 
“[the Florida Bar Professional Ethics 
Committee Opinion 88-14] correctly 
recognize[d] that former employees can 
no longer speak for or bind a corpora- 
tion and, as a consequence of their free 
agency, any statements obtained from 
former employees during ex parte com- 
munications would ordinarily be inad- 
missible against the corporation.”® 
Additionally, the court noted that many 
employers may implead former employ- 
ees or pursue actions in contribution 
against them and, therefore, the inter- 
ests of the former employee and the 
corporation may frequently be in con- 
flict.*° 

The court reasoned that it was the 
concern about the effect and use of the 
statements of agents and employees 
that gave rise to the need for the ethi- 
cal restriction on contacts with current 
employees of a defendant-employer 
whose statements and admissions 
could be used as admissions or direct 
evidence to bind or speak for an em- 
ployer.*’ The court stated “[tJhat is the 
concern that the comment to the rule 
specifically attempts to address: iden- 
tifying those categories of current 
agents and employees who should not 
be contacted without the consent of the 
organization’s counsel.”* 

Further, the court added that “the 
whole tenor of the comment to Rule 4- 
4.2... indicates that the rule is con- 
cerned solely with current employees.” 
In construing the language of the com- 
ment, the court stated: 


Since the imputation of responsibility for the 
acts of others or admissions from agents or 
servants can only be “made during the ex- 
istence of the relationship,” section 
90.803(18)(e), Florida Statutes (1995), the 
comment’s disjunctive connection with the 
preceding clause logically means that clause 
also pertains to current employees. In other 
words, it means an attorney cannot ethically 
communicate with an employee whose ac- 
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tions may impute negligence or criminal li- 
ability to the corporation or whose state- 
ments may constitute admissions at that 
time, i.e., at the time the current employee 
is acting or speaking. These categories 
clearly identify certain persons whose state- 
ments or actions, by virtue of their present 
status as employees or agents, may directly 
affect their employer’s legal position.“ 


In disapproving Barfuss, the court 
pointed out that “[t]he opinion fails to 
note, however, that it is the past ‘actions 
or inactions’ of former employees that 
have been put in issue.”** The court 
stated that the “precise reason the 
policy discouraging ex parte communi- 
cations does not apply in this context 
is that the corporation is no longer the 
‘employer’ of the ‘former employee.’ 
Hence, a former employee’s actions or 
inactions can no longer bind or result 
in vicarious liability for the former 
employer for the very reason that the 
employer-employee relationship has 
been dissolved.” 

In conclusion, the court agreed with 
The Florida Bar Professional Ethics 
Committee Opinion 88-14 and the 
Wright court cited therein, “that there 
is no valid reason to distinguish ‘be- 


tween former employees who witnessed 
an event and those whose act or omis- 
sion caused the event.’”*’ Thus, the 
court held that Rule 4-4.2 “was in- 
tended to specifically regulate an 
attorney’s contact with a person repre- 
sented by counsel and the rule neither 
contemplates nor prohibits an 
attorney’s ex parte communications 
with former employees of a defendant- 
employer.” Accordingly, the court ap- 
proved the decision of the Fourth Dis- 
trict Court ofAppeal* and Reynoso, and 
disapproved Barfuss.©° 


United States District 
Court Opinions 

In In Re Home Shopping Network, 
Inc. Securities Litigation, 1989 U.S. 
Dist. LEXIS 17213 (M.D. Fla. 1989), the 
United States District Court for the 
Middle District of Florida, Tampa Di- 
vision, held that the plaintiffs could 
conduct ex parte interviews with former 
employees of a defendant corporation 
without the defendant’s prior approval 
or notice.*! United States Magistrate 
Judge Game, in reaching his decision 
that a protective order was not war- 


ranted, noted that defendant corpora- 
tion was concerned about the disclosure 
of confidential information as opposed 
to the elicitation of statements binding 
on itself. In such a situation, Magistrate 
Judge Game held that “counsel should 
be permitted to question former corpo- 
rate employees about factual matters 
not subject to any privilege.”** Magis- 
trate Judge Game left open, however, 
the possibility of a protective order 
should any of the informal interviews 
result in “demonstrable breaches” of 
defendant’s attorney-client privilege.™ 
Magistrate Judge Game’s holding, 
that plaintiffs may have ex parte con- 
tact with former employees of defen- 
dant, came with certain safeguards. 
First, plaintiffs’ counsel was required 
to inform the former employee orally, if 
the interview is telephonic, or in writ- 
ing, if the interview is in person, as fol- 
lows: 
a. The attorney/client privilege belongs to 
HSN and may not be waived by the em- 
ployee. Former employees of HSN are pro- 
hibited from discussing any attorney/client 
communications belonging to HSN. This 


includes any privileged communications or 
contacts the former employee has had with 
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any attorney for HSN, including anyone in 
HSN’s legal department. You are reminded 
not to disclose such information. 


b. As a former employee of HSN you may 
have executed a confidentiality agreement 
with HSN regarding its trade secrets and 
you may be bound to the terms set forth in 
that agreement.* 


Second, plaintiffs’ counsel was pro- 
hibited from inquiring into any attor- 
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ney-client privileged communications. 
If a former employee volunteers any 
such information, plaintiffs’ counsel is 
required to terminate any inquiry into 
such attorney-client communications. 

It is noteworthy that a distinction 
was never drawn between the type of 
former employee. Thus, Home Shop- 
ping Network tells us that “a prctective 
order prohibiting informal inter views 
of any former HSN employee is not 
warranted in this instance.” 

Haynes v. Shoney’s, Inc., 1991 U.S. 
Dist. LEXIS 20612 (N.D. Fla. 1991), 
was decided in the Northern District, 
Pensacola Division, in 1991 by Judge 
Vinson. Haynes involved a class action 
suit brought by current and former 
employees of defendant corporations. 
The defendants filed emergency mo- 
tions for a protective order alleging that 
the plaintiffs’ attorney had engaged in 
ex parte communications with certain 
unnamed class members and that the 
plaintiffs’ attorney contacted and un- 
dertook the representation of one of the 
current managers of defendant 
Robertson Investment, Inc.®’ Judge 
Vinson noted that he “view[ed] these 
allegations as serious, both in light of 
ethical implications and the immediate 
potential for a grave conflict of inter- 
est... .° However, Judge Vinson did 
not believe that a comprehensive gag 
order during the discovery stage of liti- 
gation would serve the interests of jus- 
tice. But Judge Vinson did order that 
counsel for the plaintiffs may not con- 
tact current managerial employees of 
the defendants. 

Acase that dealt briefly with the issue 
of ex parte contacts with former employ- 
ees of a corporate defendant came out in 
the Southern District, Miami Division, in 
1992. Rally Manufacturing, Inc. v. Mr. 
Gasket Co., 1992 U.S. Dist. LEXIS 20681 
(S.D. Fla. 1992), involved a trademark 
infringement case in which the former 
vice president in charge of defendant Mr. 
Gasket Company’s automobile accessory 
group was secretly cooperating in litiga- 
tion strategy with both the defendant and 
the plaintiff corporations. The defendant 
corporation was unaware that the former 
employee had been engaging in employ- 
ment negotiations with the plaintiff cor- 
poration at the same time he was being 
prepared as a witness for the defense. 
Subsequently, the plaintiff corporation 
called the former employee as a hostile 
witness, and to the surprise of the defen- 
dant corporation, he testified favorably 
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for the plaintiff corporation.” 

In addressing the ex parte contact 
issue on a motion to vacate judgment, 
Judge Mishler noted that since the wit- 
ness was a former employee of defen- 
dant and designer of the allegedly in- 
fringing product, the conversations 
between the former employee and the 
defendant’s counsel were protected by 
the attorney-client privilege.*! Judge 
Mishler further stated that the court 
was “deeply disturbed” by the conver- 
sations between the former employee 
and the plaintiff’s counsel and noted 
that “[sJerious ethical questions are 
raised when attorneys engage in ex- 
parte conversations with former corpo- 
rate employees whose actions are the 
subject matter of the instant litiga- 
tion.” 

Judge Mishler concluded, however, 
that there was no evidence to indicate 
that the attorney-client privilege had 
been violated; but he strongly warned 
the plaintiff’s attorneys that sanctions 
would be imposed if it was later discov- 
ered that they in any way caused the 
former employee to divulge confidential 
attorney-client communications. 

In 1992, In Re Infant Formula Anti- 
trust Litigation, 1992 U.S. Dist. LEXIS 
21981 (N.D. Fla. 1992), was decided in 
the Northern District, Tallahassee Di- 
vision, by Judge Paul. Judge Paul held 
that the defendants’ consent to and 
knowledge of interviews with former 
employees prior to the interviews was 
not mandated by existing law. Judge 
Paul relied upon the opinions of the 
Professional Ethics Committee of The 
Florida Bar and the ABA Standing 
Committee on Ethics and Professional 
Responsibility which make it clear that 
ex parte contacts with former employ- 
ees of a corporate party to a pending 
litigation are permissible.™ 

Judge Paul noted that contact with 
current employees and “those former 
employees still associated with the corpo- 
ration,” may occur only after the informed 
consent of counsel for the defendant cor- 
porations, or if any of the persons have 
retained independent counsel, the in- 
formed consent of that counsel.® Judge 
Paul also established guidelines for con- 
tacts with former employees, and those 
other employees with whom contact is 
allowed by consent: 


(1) Any and all plaintiffs shall create and 
preserve a list of all employees and former 
employees contacted by their representa- 
tives. Plaintiffs must further maintain and 
preserve any and all statements or notes 
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resulting from such contacts, whether by 
phone or in person. Any defendant is en- 
titled to review the lists and notes within 
seven (7) days of demand, subject to the pro- 
tections of work product. 


(2) Upon contacting any person thought 
to be a former employee of a defendant cor- 
poration, plaintiff or plaintiff’s representa- 
tive shall ascertain whether that person is 
still associated with a corporation made 
party to this litigation, or is represented by 
counsel. If the person answers either in- 
quiry in the positive, contact shall termi- 
nate, and counsel for that person shall be 
notified. 

Judge Paul failed, however, to give 
any insight as to what constitutes a 
former employee still associated with 
the corporation for purposes of deter- 
mining whether informed consent of the 
corporate counsel is required. Evi- 
dently, according to the second guide- 
line above, the determination rests with 
the former employee as to whether he 
or she considers himself or herself still 
associated with the corporation. 

Rentclub, Inc. v. Transamerica Rental 
Finance Corp., 811 F. Supp 651 (M.D. 
Fla. 1992), aff'd, 43 F.3d 1439 (11th Cir. 


1995), was decided in the Middle Dis- 
trict, Tampa Division, by Judge 
Kovachevich in 1992. In Rentclub, the 
plaintiff’s attorney contacted and re- 
tained as a trial consultant the former 
chief financial officer of defendant cor- 
poration. This former employee was 
privy to confidential and proprietary 
information and had access to confiden- 
tial and business documents belonging 
to the corporation. Further, this former 
employee also had been involved in 
communications relating to the plain- 
tiff and to litigation that was substan- 
tially related to the case. 

Judge Kovachevich ruled that the 
former employee was a “party” for pur- 
poses of Rule 4-4.2 and thus could not 
be contacted by plaintiff’s counsel with- 
out the consent of the defendant corpo- 
ration.® Judge Kovachevich noted that 
an organizational “party,” as opposed to 
an individual, is defined as including: 
“(1) managerial employees, (2) any 
other person whose acts or omissions 
in connection with the matter at issue 
may be imputed to the corporation for 
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liability, and (3) persons whose state- 
ments constitute admissions by the cor- 
poration.”® Judge Kovachevich further 
stated that although the first and third 
categories are clearly limited to current 
employees, “several courts and com- 
mentators, however, have argued that 
the second category is broad enough to 
include former employees whose acts 
could result in vicarious liability for the 
employer.””° 

The court stated that a corporation re- 
tains an interest in protecting privileged 
information acquired by an employee 
from disclosure to an opponent even af- 
ter the employee leaves the corporation. 
Thus, “even though a former employee 
may lack the necessary agency relation- 
ship required to make statements admis- 
sible against the corporation, the rélation 
or connection of the employee to the 
corporation’s potential civil liability may 
be so close as to require, in all fairness, 
that the adversary’s ex parte contacts be 
prohibited.” 

The court concluded that this type of 
former employee will remain a “party” 
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because that employee has a memory, 
and the corporation has a vital inter- 
est in the employee’s knowledge of 
privileged information.” Finally, Judge 
Kovachevich opined that the purpose 
behind Rule 4-4.2 would be better 
served through extension of the rule to 
include former employees.” 

Judge Kovachevich decided another 
case dealing with the issue of ex parte 
contacts in Browning v. AT&T 
Paradyne, 838 F. Supp. 1564 (M.D. Fla. 
1993). In Browning, the corporate de- 
fendant moved to disqualify plaintiffs’ 
counsel on the grounds that plaintiffs’ 
counsel had ex parte contacts with a 
former employee, who also joined the 
suit as a plaintiff, in violation of Rule 
4-4.2. In addressing her analysis in 
Rentclub, Judge Kovachevich noted 
that the situation in Browning was not 
applicable because in Browning the 
former employee was also a plaintiff 
against the corporate defendant and 
therefore could not possibly be repre- 
sented by defendant’s counsel. Judge 
Kovachevich thus ruled that plaintiffs’ 
counsel “cannot be logically accused of 
having ex parte communications with 
their own client.”” 

Judge Fawsett, in Lang v. Reedy 
Creek Improvement District, 888 F. 
Supp. 1143 (M.D. Fla. 1995), set forth 
a thorough set of guidelines to be fol- 
lowed during ex parte communications 
with former employees. Lang was a sex 
discrimination and sexual harassment 
case brought by three female 
firefighters in the Middle District, Or- 
lando Division. Judge Fawsett noted 
that Rentclub, although not specifically 
limiting its holding to the facts of that 
case, focused heavily on high-level em- 
ployees who were privy to substantial 
privileged or confidential information. 
In so noting this distinction, Judge 
Fawsett recognized but declined to ap- 
ply Rentclub’s “blanket prohibition on 
ex parte communications with all 
former employees” to the facts of the 
Lang case.” 

The Lang court noted the importance 
of ABA Formal Opinion 91-359 and The 
Florida Bar Professional Ethics Com- 
mittee Opinion 88-14, although stating 
that these opinions are not binding on 
the court. In this respect, the Lang 
court found it noteworthy to mention 
that several district courts have relied 
upon the ABA opinion and have made 
specific observations about Rule of Pro- 
fessional Conduct 4.2.” 


Judge Kovachevich 
ruled that 
plaintiffs’ counsel 
“cannot be logically 
accused of having 
ex parte 
communications 
with their 
own client” 


The Lang court also generally con- 
curred with those courts that have held 
that ex parte communications with 
former employees of an adverse party are 
permissible, with limitations, under the 
governing ethical rules.” Thus, the Lang 
court determined that plaintiffs and their 
counsel were permitted to initiate ex 
parte communications with former em- 
ployees of defendants under the appli- 
cable ethical and procedural rules and the 
following guidelines: 


1. Upon contacting any former em- 
ployee, Plaintiffs’ counsel shall immediately 
identify herself as the attorney represent- 
ing Plaintiffs in the instant suit and specify 
the purpose of the contact. 


2. Plaintiffs’ counsel shall ascertain 
whether the former employee is associated 
with either Defendant or is represented by 
counsel. If so, the contact must terminate 
immediately. 


3. Plaintiffs’ counsel shall advise the 
former employee that (a) participation in the 
interview is not mandatory and that (b) he 
or she may choose not to participate or to 
participate only in the presence of personal 
counsel or counsel for the Defendants. 
Counsel must immediately terminate the 
interview of the former employee if she or 
he does not wish to participate. 


4. Plaintiffs’ counsel shall advise the 
former employee to avoid disclosure of privi- 
leged materials. In the course of the inter- 
view, Plaintiffs’ counsel shall not attempt 
to solicit privileged information and shall 
terminate the conversation should it appear 
that the interviewee may reveal privileged 
matters. 


5. Plaintiffs shall create and preserve a 
list of all former employees contacted and 
the date(s) of contact(s) and shall maintain 
and preserve any and all statements or 


18 THE FLORIDA BAR JOURNAL/DECEMBER 1997 


notes resulting from such contacts, whether 
by phone or in person. Defendants are en- 
titled to review the lists and notes within 
seven (7) days of demand subject to the pro- 
tections of work product. 


6. Should the Defendants have reason 
to believe that a violation of either the ethi- 
cal rules or this Court’s Order has occurred, 
the Defendants shall file an appropriate 
motion with this Court. Appropriate sanc- 
tions or remedial measures will be imposed 
if a violation is found by the Court. If the 
violation is revealed at trial, the Defendants 
shall make such motion in open Court, and 
the Court will take the matter under ad- 
visement at that time.” 

Lang also addressed the issue of ex 
parte contacts with current employees 
of the defendants. The plaintiffs in 
Lang wished to contact current fact 
witness employees concerning matters 
not part of their official duties. The 
court, however, ruled that “[blecause of 
the increased risks of prejudice to the 
Defendants that would arise from ex 
parte communications with current 
employees, the plain language of the 
ethical rules, and Defendants’ opposi- 
tion to such contact, the Court is un- 
willing to give Plaintiffs the ‘green light’ 
for such discovery.” But the court did 
allow that ifthe plaintiffs provide the 
court and the defendants with the 
names of the current employees they 
sought to contact, the court would be 
“willing to reconsider its decision on an 
employee by employee basis after De- 
fendants have had adequate time to 
respond.”®° 

In late April 1995 another case touch- 
ing on the issue of ex parte contacts with 
former employees was decided in the 
Middle District. In United States v. 
Florida Cities Water Co., 1995 U.S. Dist. 
LEXIS 7921 (M.D. Fla. 1995), Judge 
Nimmons, in the Fort Myers Division, 
ruled that the magistrate judge’s order 
prohibiting ex parte contacts with both 
former and current employees was not 
clearly erroneous or contrary to law.®! 

Judge Nimmons specifically relied on 
Rentclub in his opinion where he stated: 

The Court agrees that the decision in 
Rentclub is applicable here, where the De- 
fendant has demonstrated an interest in 
protecting privileged information. Further, 
the Magistrate Judge’s Order does not pro- 
hibit the Justice Department’s informal in- 
terviews with the Defendant’s former em- 
ployees, but rather requires that counsel for 
the Defendant be notified in advance and 
be given the opportunity to be present.*? 

However, it appears that the key to 
the court’s ruling in this case centered 
on the fact that the former employees 


could be subject to criminal liability 
under the Clean Water Act for their 
communications with the attorney for 
the Department of Justice. Thus, this 
case may not be particularly persuasive 
in most situations in which there is no 
potential for criminal liability. 

In August 1996, Concerned Parents 
of Jordan Park v. Housing Authority of 
St. Petersburg, 934 F. Supp. 406 (M.D. 
Fla. 1996), was decided in the Middle 
District, Tampa Division, by Judge 
. Adams. In this case, the defendant 
Housing Authority of St. Petersburg 
contended that plaintiffs’ counsel’s ex 
parte communication with the former 
executive director of the Housing Au- 
thority was an ethical violation of Rule 
of Professional Conduct 4.2. Judge 
Adams disagreed with the defendant’s 
contention and ruled that Rule 4.2 did 
not prohibit ex parte communications 
under those circumstances.** 

In reaching its decision, the court noted 
that both the ABA and The Florida Bar 
have issued ethics opinions that Rule 4.2 
does not prohibit ex parte communica- 
tions with former employees; neither the 
11th Circuit nor the Florida Supreme 
Court had ruled on the issue; and courts 
in the Middle District have been split on 
the application of Rule 4.2 to former em- 
ployees.** Based on the above, Judge 
Adams agreed with Judges Fawsett and 
Hodges in “concluding that Rule 4.2 does 
not require a blanket prohibition on ex 
parte communication with former em- 
ployees.”*° Judge Adams further agreed 
with the conclusion reached in Florida 
Ethics Opinion 88-14 that “when a former 
manager is not represented by the 
corporation’s attorney, the inquiring at- 
torney is limited only with regard to in- 
quiring about matters within the 
corporation’s attorney-client privilege.”®® 

Finally, Judge Adams noted that the 
plaintiffs’ counsel knew that the former 
employee at issue was not represented 
by the defendant Housing Authority’s 
attorneys and was in fact engaged in liti- 
gation against the Housing Authority. 
Under those circumstances, the counsel 
for the plaintiffs was only ethically re- 
quired to advise the former employee not 
to disclose information subject to the at- 
torney-client privilege between himself 
and his former employer.*’ 

In February 1997, Judge Kovachevich 
ruled on yet another case in the Middle 
District dealing with ex parte commu- 
nications. In Jackson v. Motel 6 
Multipurposes, Inc., 1997 U.S. Dist. 


LEXIS 2212 (M.D. Fla. 1997), a class 
action discrimination suit, the court 
held that plaintiffs’ counsel was prohib- 
ited from contacting current manage- 
ment or current supervisory employees 
of defendant corporations. But because 
of the nature of the suit being a class 
action involving both current and 
former employees and current and po- 
tential class members, the court al- 
lowed contact with nonmanagerial and 
nonsupervisory employees who may 
have knowledge of the practices alleged 
to be discriminatory, with certain re- 
strictions.** 

Most recently, in April 1997, The 
Metrahealth Insurance Co. v. Anclote 
Psychiatric Hospital, Ltd., 961 F. Supp. 
1580 (M.D. Fla. 1997), was decided by 
Judge Kovachevich. Metrahealth dealt 
with a pre-suit investigation by the 
plaintiffs’ counsel where the defendants 
did not even allege they were repre- 
sented by counsel in the matter in ques- 
tion at the pertinent time.* Further, the 
plaintiffs had not even threatened to 
file suit or otherwise communicate with 
the defendants concerning any matter 


relating to a lawsuit.” 

In refusing to disqualify the 
plaintiff’s law firm, Judge Kovachevich 
stated that even if the defendants or 
the current employee were represented 
in the matter at the time of the alleged 
ex parte contact, “there would still be 
no violation of Rule 4-4.2 unless [the 
employee] exercised managerial re- 
sponsibilities, or there was otherwise 
a significant likelihood that the com- 
munication elicited derogatory infor- 
mation that could be imputed to or bind 
the corporation.®! Further, the court 
held that it was the defendants’ burden 
to make some proffer that the employee 
was a manager or was given manage- 
rial responsibilities, which the defen- 
dants failed to do.* 


Conclusion 

Based upon H.B.A. Management, Inc. 
v. Estate of Schwartz, Florida Bar Com- 
mittee on Professional Ethics, Formal 
Opinion 88-14; American Bar Associa- 
tion Committee on Ethics and Profes- 
sional Responsibility, Formal Opinion 
91-359; and American Bar Association 
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Committee on Ethics and Professional 
Responsibility, Formal Opinion 95-396, 
it is clear that practitioners in Florida 
state courts may do the following: 
1) engage in ex parte contact with 
former managers and other employees 
of a corporate defendant unless these 
individuals have maintained ties to the 
corporation (e.g., litigation consultant) 
or are represented by counsel in the 
matter; and 2) engage in ex parte con- 
tact with current employees unless 
these individuals’ acts or omissions in 
connection with the litigation may be 
imputed to the organization for pur- 
poses of civil or criminal liability, or 
whose statements may constitute an 
admission on the part of the organiza- 
tion, or if the individuals have mana- 
gerial responsibility on behalf of the 
organization.** 

Unlike practice in state court, prac- 
tice in federal district courts in Florida 
is still unsettled. The prudent lawyer 
will proceed on a case-by-case basis and 
govern himself or herself according to 
which particular judge is presiding over 
the case. Interestingly, there is a pau- 
city of guidance in the Southern Dis- 
trict. Therefore, practitioners in that 
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district should proceed cautiously. 
Finally, the practitioner should keep 
in mind that the ultimate concern for 
the courts appears to be preserving the 
sanctity of the attorney-client relation- 
ship. Secondarily, courts seem to be 
attempting to foster open discovery by 
precluding ex parte contact only with 
those who have the ability to bind the 
corporation. Other perceived concerns 
have been addressed and discarded.O 
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1992); Lang, 887 F. Supp. at 1147-48. 

8 Td. at 1148-49. 

79 Id. at 1149 (citing Rentclub, Inc. v. 
Transamerica Rental Finance Corp., 811 F. 
Supp. 651, 654 (M.D. Fla. 1992), and In re 
Infant Formula Antitrust Litigation, 1992 
U.S. Dist. LEXIS 21981, *8 (N.D. Fla. 
1992)). 

80 Td. at 1149-50. 

81 Florida Cities, 1995 U.S. Dist. LEXIS 
7921, at *8. 

Id. at-*9. 

83 Concerned Parents, 934 F. Supp. at 408. 

Compare, Rentclub, Inc. uv. 
Transamerica Rental Finance Corp., 811 F. 
Supp. 651 (M.D. Fla. 1992) (Judge 
Kovachevich holding ex parte contact with 
former employees is prohibited); Rewis v. 


FMC Corp., Case no. 88-47-CIV-T-10(C) 
(M.D. Fla. 1989) (Judge Hodges holding that 
ex parte communications with former mana- 
gerial employees did not violate Rule 4-4.2 
of the Rules Regulating The Florida Bar); 
Lang v. Reedy Creek Improvement District, 
888 F. Supp. 1143 (M.D. Fla. 1995) (Judge 
Fawsett holding ex parte communications 
with former employees are permissible, with 
certain limitations). 

86 Td. at 409. 

88 Jackson, 1997 U.S. Dist. LEXIS 2212, at 
*23. The guidelines set forth by the court 
required that before any communication ex 
parte with any such person, the plaintiff or 
counsel will state as follows: “(1) identify 
him or herself; (2) identify the litigation, 
where it is pending and its status; (3) indi- 
cate that the purpose of the communication 
is to inquire about practices at Motel 6 which 
are believed to be discriminatory and, where 
appropriate, describe one or more of the 
specific practices alleged to be discrimina- 
tory in the Jackson or Petaccia complaints 
or both; (4) indicate that the person with 
whom the communication is occurring may 
decline to speak to them.” Id. at *23-*24. 

89 Metrahealth, 961 F. Supp. at 1584. 

91 Td. (footnote omitted). 
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% Clearly, if an employee has retained 
counsel in the matter, ex parte contact is 
also prohibited. 
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International Shoe Meets the World Wide Web 
Whither Personal Jurisdiction in 
Florida in the Age of the Internet? 


by Kevin M. Fitzmaurice and Renu N. Mody 


our client, a Delaware corpo- 

ration, has joined the thou- 

sands of others to establish 

a World Wide Website in its 
Atlanta-based main office computer in 
order to advertise itself to the growing 
millions nation- and worldwide con- 
nected to the Internet. Although your 
client has sold no product in Florida, 
its Orlando-based competitor sues your 
client in Florida for trademark infringe- 
ment, basing jurisdiction and its claim 
on the website and the information it 
contains. Perhaps the plaintiff’s Ger- 
man corporate parent, seeking a 
friendly judge, asserts jurisdiction over 
your client in Berlin, based on the abil- 
ity of personal computer owners in that 
city to access your client’s website. 
Should your client be amenable to suit 
in Florida, or, for that matter, Ger- 
many, or anywhere its website may be 
viewed? This article addresses the per- 
sonal jurisdiction issues created by in- 
dividual or corporate presence on the 
Internet. 


The General Problem 

The United States Supreme Court 
has described the analysis it requires 
before a court may exercise personal 
jurisdiction over nonresidents as “an 
already imprecise inquiry,” Calder v. 
Jones, 465 U.S. 783, 790 (1984), and has 
admitted that, since it has disallowed 


any “clear-cut jurisdictional rules. . . 
‘few answers will be written in black 
and white. The greys are dominant and 
even among them the shades are innu- 
merable.” Burger King v. Rudzewicz, 
471 U.S. 462, 486 n.29 (1985) (quoting 
Kulko v. California Superior Court, 436 
U.S. 84, 92 (1978)). In other words, as 
Justice Black, in his dissent to Inter- 
national Shoe Co. v. Washington, 326 
U.S. 310, 324 (1945), exclaimed in im- 
potent frustration, “[t]he criteria 
adopted insofar as they can be identi- 
fied . . . will ‘permit’ the State to act if 
upon an ‘estimate of the inconveniences’ 

. we conclude it is ‘reasonable.” 

It is in this fundamentally uncertain 
context that long-arm jurisdiction has 
been asserted under the Due Process 
Clause of the Fourteenth Amendment 
for the past 52 years. The consideration 
underlying this analysis is the protec- 
tion of the individual’s liberty interest, 
to allow a person to structure his or her 
basic conduct to predictably avoid be- 
ing subject to suit in a particular fo- 
rum.' It also has the secondary effect 
of limiting conflicting jurisdictional 
authority of the states and thus pre- 
serving each one’s sovereignty. ” 


The Internet Wild Card 

Enter the Internet. Originally a mili- 
tary-academic research cooperative ef- 
fort begun in 1969 as ARPANET, this 
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computer “network of networks” has 
grown from 300 computers linked in 
1981 to an estimated 9.4 million in 
1996, with 40 million people accessing 
the (now) Internet, with an estimated 
growth to five times that amount by 
1999.* As the number of people gaining 
access to the Internet has surged al- 
most exponentially, so has online com- 
mercial presence and activity in- 
creased.‘ 

By its very nature, the Internet is 
“technologically indifferent” to the 
physical location of its users.5 Because 
of its “geographic transparency” and 
unlimited adaptability to commercial 
uses, the Internet has begun to test the 
limits and underlying legitimacy of ter- 
ritorial concepts of personal jurisdic- 
tion. Commentators and several courts 
have suggested the traditional, territo- 
rially based theories of sovereignty, on 
which International Shoe and its famil- 
iar “minimum contacts” standard for 
the exercise of specific jurisdiction rely, 
must either adapt and evolve to account 
for the ephemeral but real “contacts” 
of “cyberspace,”’ or give way to new, 
possibly extra-national legal systems 
specifically created to address these 
transborder jurisdictional disputes, 
both domestic and international.® 

The Florida Attorney General issued 
an advisory opinion that appears to 
support the latter option. Florida Att’y 


? 


\ 


: 
; 
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Gen. Advisory Op. 95-70 (Oct. 18, 1995). 
In that opinion, which specifically re- 
lated to Internet gambling and possible 
law enforcement thereof,Attorney Gen- 
eral Butterworth noted that “[rjapid 
changes in technology . . . appear to be 
outstripping both the law and law 
enforcement’s ability to effectively regu- 
late this activity.” He further noted 
that “[t]he Internet is the first truly 
global communications network [and] 
any effort to regulate the use of the In- 
ternet is better suited to federal regu- 
lation than to patchwork attention by 
the individual states.”!° 

His concern is well-founded. If juris- 
diction may be based on a mere pres- 
ence on the Internet (in the context of 
e-mail, Usenet postings, or a website, 
for which differing standards often ap- 
ply"), a position accepted by several 
courts” and attorneys general," inevi- 
tably jurisdictional and sovereignty 
“leakage” or overlap occur. Taken to the 
logical extreme, this would lead to ame- 
nability to jurisdiction everywhere in 
the country, perhaps the world.* This 
“would eviscerate the personal jurisdic- 
tion requirement as it currently ex- 
ists.” 


Personal Jurisdiction 
Reviewed 

The U.S. Supreme Court has gradu- 
ally receded from a concept of personal 
jurisdiction strictly determined by geo- 
graphic boundaries to one in which the 
realities of “the increasing nationaliza- 
tion of commerce” and “modern trans- 
portation and communication” are rec- 
ognized to reduce such artificial 
barriers to exercising personal jurisdic- 
tion.'* While the Supreme Court con- 
tinues to emphasize that due process 
rights of defendants are of primary con- 
cern in personal jurisdiction issues, the 
Court has determined that the federal 
constitutional protection from “incon- 
venient litigation” is not today as com- 
pelling as in the past.’ In addition, in 
a case interpreting the Florida long- 
arm statute, FS. §48.193,'* the Court 
held that modern technological ad- 
vances in communication, transporta- 
tion, and the media have allowed a vast 
increase in gainful interstate business 
and commercial activity between re- 
mote locations by mail and wire, which 
now must allow personal jurisdiction on 
a defendant that has never had any 
physical presence whatsoever in the 
forum state.” 


Allowing 
Jurisdiction to be 
based on a mere 
presence on the 
Internet would lead 
to amenability to 
Jurisdiction 
everywhere in the 
country, perhaps 
the world 


A court in Florida must engage in a 
two-part,” sequential analysis to deter- 
mine whether it may exercise personal 
jurisdiction over the nonresident 
party.” The court must first determine 
whether the Florida long-arm statute 
permits the assertion of jurisdiction, 
and if so, the court must then decide 
whether the defendant’s contacts with 
Florida provide minimum contacts suf- 
ficient under the Fourteenth Amend- 
ment to satisfy the “traditional notions 
of fair play and substantial justice.” 


Due Process Analysis 

The standard from World-Wide 
Volkswagen and Burger King is a rea- 
sonableness, fact- and case-specific test: 
Through the defendant’s actions, it 
should reasonably anticipate suit in the 
jurisdiction, and have, by some act, pur- 
posefully availed itself of the privilege 
of conducting business within the fo- 
rum.”> Under World-Wide Volkswagen, 
mere foreseeability that your product 
may end up in the jurisdiction is not 
enough to create minimum contacts; 
instead there must be a showing more 
like an expectation, a reasonable an- 
ticipation; and, as found in Calder v. 
Jones, 465 U.S. 783, 790-91 (1984), in 
the context of an intentional tort only, 
and not mere untargeted negligence, 
some calculation, perhaps even malice, 
is needed before an “effects test” ap- 
plies. 

In Florida it is not at all unusual for 
clients to be foreign individuals or cor- 
porations. In Asahi Metal Indus. Co. v. 
Superior Court, 480 U.S. 102, 115 
(1987), a plurality of the Supreme Court 
held that where jurisdiction over for- 
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eign nationals was at issue, the World- 
Wide Volkswagen “fair play and sub- 
stantial justice” factors would be aug- 
mented by consideration of the impact 
of accepting jurisdiction on U.S. foreign 
relations and the potential interference 
with the other nation’s procedural and 
substantive policies. However, the plu- 
rality opinion’s “stream of commerce” 
jurisdiction theory is fundamentally 
inconsistent with the World-Wide 
Volkswagen holding that cars are not 
traveling “agents for service of process 
on the distributor, rendering him ame- 
nable to suit wherever they roam.” 
This is significant for Internet juris- 
diction, in which individuals continu- 
ally send and receive electronic data. 
If those packets of data were considered 
“agents for service,” jurisdiction could 
be anywhere those packets travel be- 
tween their origin and destination.” 


Florida Jurisdictional Analysis 

To date, no reported Florida federal 
or state appellate decision addresses 
jurisdiction through the Internet. In 
Pres-Kap, Inc. v. System One, Direct 
Access, 636 So. 2d 1351, 1353 (Fla. 3d 
DCA 1994), the court held that a New 
York travel agent, who contracted with 
the old Eastern Airline’s online reser- 
vation system, who dealt exclusively 
with New York, and who did not even 
know the computer system was based 
in Miami, did not have minimum con- 
tacts necessary to have become subject 
to personal jurisdiction in Florida. 

An analogy can be made between 
Internet defendants, who usually do not 
know or care where the computers are 
with which they are dealing, and Pres- 
Kap. However, Pres-Kap’s specific de- 
nial of jurisdiction was further but- 
tressed by the fact the defendants were 
the customers, solicited by the plain- 
tiff. In each Internet case reported to 
date, the defendant was either the 
seller, or an alleged intentional 
tortfeasor, that has somehow “deliber- 
ately availed” itself.’ 

In Venetian Salami Co. v. Parthenais, 
554 So. 2d 499 (Fla. 1989), the Florida 
Supreme Court gave some indication it 
may be inclined to follow a liberal In- 
ternational Shoe analysis. In that case, 
it found minimum contacts in a 
defendant’s telephone conference and 
oral contract, with nothing more.” On 
the other hand, various decisions have 
held that the long-arm statute should 
be strictly construed.” 


A recent unpublished opinion from 
the U.S. District Court for the South- 
ern District of Florida that analyzed the 
issue and appears, like Pres-Kap, to err 
on finding jurisdiction, is M&B Bever- 
age Corp. v. New York New York Hotel, 
LLC, No. 96-2481 Civ-MORENO. 
There, the court denied the defendant’s 
motion to dismiss, and analyzed 
whether the tort of trademark infringe- 
ment occurred in Florida when the de- 
fendant was in Nevada. The court held 
that the likely confusion and injury was 
created by the defendant in Florida, 
where the plaintiff operates and has its 
main offices. Jd. at 6-8. The defendant’s 
Internet site, passive except as an “ad- 
vertisement,” along with a nationwide 
toll-free number and nationwide adver- 
tising, not specificaily directed toward 
Florida, were still enough to establish 
minimum contacts with this state. Id. 
at 11-12. 

In Sun Bank NA v. EF Hutton & Co., 
926 F.2d 1030 (11th Cir. 1991), the 11th 
Circuit held that FS. §48.193(b) pro- 
vides jurisdiction for a foreign company 
acting outside the state but causing 
injury in the state.*° In Sun Bank, the 


court looked at the “fairness factors” 
from World-Wide Volkswagen, even 
though it had determined minimum 
contacts did not exist. 

In order to establish a defendant was 
carrying on a business in Florida for 
purposes of subsection (a) of FS. 
§48.193, the collectively viewed activi- 
ties of the defendant should “show a 
general course of business activity in 
the State for pecuniary benefit.” 
Sculptchair, Inc. v. Century Arts, Ltd., 
94 F.3d 623, 627 (11th Cir. 1996) (quot- 
ing Dinsmore v. Martin Blumenthal As- 
sociates, Inc., 314 So. 2d 561 (Fla. 
1975)). In Sculptchair, the 11th Circuit 
found that a salesperson who main- 
tained no regular office, had no inven- 
tory, completed three to five sales while 
going to school in Florida, which the 
court determined to be “sporadic” sales 
efforts with “relatively insignificant” 
revenue, still collectively met the 
Dinesmore standard. * 

Florida’s First District Court of Ap- 
peal accepted jurisdiction under subsec- 
tion (a) in McHugh v. Kenyon, 547 So. 
2d 318 (Fla. 4th DCA), rev. denied, 557 
So. 2d 866 (Fla. 1989), over a Taiwan- 


ese firm in a products liability case. The 
company had no ties to the U.S. or 
Florida, except that the product had 
been placed into the stream of com- 
merce with reasonable expectation that 
large numbers would be purchased in 
Florida. * 

The authority in this jurisdiction is 
that even one transaction or sale in the 
forum is all that is necessary for pur- 
poseful availment, given the contacts 
noted above.** Even the offering for 
sale, without a sale, will usually suf- 
fice for purposes of personal jurisdic- 
tion. ** 


Stretching the Limits of 
International Shoe 

Is an Internet website alone a suffi- 
cient contact to give the owner fair 
warning, foreseeability or expectancy of 
suit, and to be recognized as a purpose- 
ful availment of the benefits of doing 
business in Florida? The limited re- 
ported cases on this issue establish a 
general “scale” within which the facts 
of most cases may be fit to roughly de- 
termine whether jurisdiction will be 
exercised. 
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The Western District of 
Pennsylvania’s survey of the reported 
cases in Zippo Mfg. Co. v. Zippo Dot 
Com, Inc., 952 F. Supp. 1119, 1123-25 
(W.D. Pa. 1997), is instructive. The slid- 
ing scale expressed by that court to 
balance the interests and rationalize 
the developing law was to make per- 
sonal jurisdiction “directly proportion- 
ate to the nature and quality of com- 
mercial activity that an entity conducts 
over the Internet.”* Jurisdiction is ap- 
propriate under this measure where a 
defendant is conducting business trans- 
actions over the Internet. It is unlikely 
to be exercised where the defendant 
merely posts information on a passive 
site that is not commercially oriented. 
Otherwise, the balance is the level of 
interactivity and commercial exchange 
of information on the site.* 

Besides Zippo, there are, to date, 13 
reported cases addressing jurisdiction 
arising out of Internet contacts.*’ They 
range from the very conservative and 
restrictive interpretation of the Interna- 
tional Shoe standard,* to the very liberal 
in relaxing due process considerations to 
favor jurisdiction under a stream of com- 
merce or purposeful availment theory.*® 
In all these cases, the analysis focused 
on traditional questions of whether the 
defendant intentionally reached beyond 
its own state to engage in business with 
foreign residents through the Internet, 
in which case jurisdiction is always 
found.*° 

Three cases addressed and two ap- 
plied the so-called “effects test” from 
Calder to find that an intentional tort 
alleged by the plaintiff met the mini- 
mum contacts/fair play and substantial 
justice analysis.“ In these cases, the 
claims were not that the defendants 
were doing business in the forum, but 
rather that they were calculating a 
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scam toward the plaintiff and his or her 
jurisdiction, or committing torts that 
showed a malicious or calculated intent 
to harm.*? 

Of some significance is one 
commentator’s analysis of the three 
Internet methods of transaction: e- 
mail, Usenet posting, and World Wide 
Website.*® E-mail is somewhat like 
regular mail, except the sender may 
obtain a perfect “cyberspace address” 
and still not know at all where that re- 
ceiver actually resides. How can one be 
said to avail oneself of the benefits of a 
jurisdiction when it is not even evident 
which jurisdiction he or she has in fact 
entered, if any? Similar problems en- 
sue in the context of Usenet and web 
pages.** 

Several courts have likened an 
Internet website or page to a television, 
radio, or newspaper advertisement, and 
have found the passive site actually 
more compelling a presence in their 
jurisdiction than ads in local media. * 


Conclusion 

In the quickly evolving rules of 
Internet presence, the standard estab- 
lished in Zippo is to date the only har- 
monizing rule for the group of reported 
cases involving Internet jurisdiction, 
and the two Florida cases noted in this 
article do not provide controlling or 
guiding authority for advice to clients 
in the “real” or the “cyber” worlds. 

Personal jurisdiction should be exer- 
cised with great caution, both in Florida 
and elsewhere, when one of the “con- 
tacts” with the forum is an Internet 
website, e-mail, or Usenet transfer. To 
find that a defendant purposefully 
availed itself of the privileges of Florida 
when the only contact is its webpage, 
would in our view tend to deteriorate 
the protections guaranteed under the 
Fourteenth Amendment Due Process 
Clause, leave unsuspecting individuals 
and companies open to unfair claims 
and judgments from fora, perhaps even 
transnational, with which they have no 
real relationship, and finally seriously 
weaken the Internet itself. O 
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“fairness” analysis. McDonough, 40 
USPQ2d at 1828; Zippo Mfg. Co. v. Zippo 
Dot Com, Inc., 952 F. Supp. 1119, 1122 (W.D. 
Pa. 1997). 

23 World-Wide Volkswagen, 444 U.S. at 297; 
Hanson v. Denckla, 357 U.S. 235, 253 (1958). 

24 World-Wide Volkswagen, 444 U.S. at 296- 
298 

5 Id. at 296. 

26 See generally Burk, supra note 5, at 12. 

27 Nearly each case to date also involves 
Lanham Act trademark infringement claims 
and relies on specific, not general jurisdic- 
tion, and thus must pass both elements of 
the minimum contacts/fair play and sub- 
stantial justice test. 

28 Venetian Salami, 554 So. 2d at 503. 

2 E.g., Pluess-Stuafer Indus., Inc. v. 
Rollason Eng. & Mfg., 635 So. 2d 1070 (Fla. 
5th D.C.A. 1994); Sculptchair, 94 F.3d at 
627. 

30 Td. at 1033 (quoting Bangor Punta Op- 
erations Inc. v. Universal Marine Co., 543 
F.2d 1107 (5th Cir. 1975)); LOTI Group Pro- 


ductions v. Lund, 907 F. Supp. 1528, 1532 
(S.D. Fla. 1995) (no jurisdiction because no 
sales, thus no injury in state). 

31 Sculptchair, 902 F.3d at 627-28. 

82 See also Citicorp Ins. Brokers v. 
Charman, 635 So. 2d 79 (Fla. 1st D.C.A. 
1994) (conducting business included solici- 
tation in the state through the mails, even 
though the defendant had no office or agents 
in the state); Cal-Mar Industries, Inc. v. 
Wilson Research Corp, 442 F. Supp. 796 (D. 
Fla. 1977) (nonresident corporation alleg- 
edly shipped samples of product to Florida 
without sales sufficient business within 
state). 

33 F.g., Dinsmore,314 So. 2d at 564; Suf- 
folk Federal Credit Union v. Continental Ins. 
Co., 664 So. 2d 1153 (Fla. 3d D.C.A. 1995); 
Robinson v. Giarmarco & Bill, PC, 74 F.3d 
253 (11th Cir. 1996); AJ Sackett and Sons 
Co. v. Frey, 462 So. 2d 98 (Fla. 2d D.C.A. 
1985). 

34 Sales were only made to Florida resi- 
dents outside Florida, yet there was Florida 
jurisdiction in Murante v. Pedro Land, Inc., 
761 F. Supp. 786 (S.D. Fla. 1991). 

35 Zippo Mfg., 952 F. Supp. at 1124. 

37 These include Compuserve, Inc. v. 
Patterson, 89 F.3d 1257 (6th Cir. 1996); 
Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 
1328 (E.D. Mo. 1996); Inset Systems, Inc. v. 
Instruction Set, Inc., 937 F. Supp. 161 (D. 
Conn. 1996); Digital Equipment Corp. v. 
AltaVista Technology, Inc., 960 F. Supp. 456 
(D. Mass); Resuscitation Technologies, Inc. 
v. Continental Health Care Corp., Case no. 
IP96-1457-C-M/S (S.D. Ind. Mar. 24, 1997); 
Bensusan Restaurant Corp. v. King, 937 F. 
Supp. 295 (S.D.N.Y. 1996); The Hearst Corp. 
v. Goldberger, 1997 U.S. Dist. LEXIS 2065; 
McDonough v. Fallon McElligott, Inc., 40 
USPQ2d 1826; Panavision Intern. LP v. 
Toeppen, 938 F. Supp. 616 (C.D. Cal. 1996); 
Cody v. Ward, 954 F. Supp. 43 (D. Conn. 
1997); Heroes, Inc. v. Heroes Foundation, 41 
USPQ2d 1513 (D.D.C. Dec. 19, 1996); Edias 
Software Intern. v. Basis Intern. Ltd., 947 
F. Supp. 413 (D. Ariz. 1996). 

38 F.g., Bensusan, 937 F. Supp. 295; The 
Hearst Corp. v. Goldberger, 1997 U.S. Dist. 
LEXIS 2065; McDonough, 40 USPQ2d 1826. 

39 F.g., Inset, 937 F. Supp. 161; Edias Soft- 
ware Intern. v. Basis Intern., Ltd, 947 F. 
Supp. 413; Heroes, Inc. v. Heroes Founda- 
tion, 41 USPQ2d 1513 (D.D.C. Dec. 19, 
1996). 

40 The Compuserve defendant was defini- 
tively doing business over the Internet, 
through its website, with customers in the 
forum. Compuserve, 89 F.3d at 1264-66. See 
also Digital Equipment Corp., 960 F. Supp. 
456. The district court in Maritz found that 
sending electronic mail and advertisements 
without even a sale to or in the forum was 
an active solicitation to develop a commer- 
cial e-mail list and thus found jurisdiction 
appropriate. 947 F. Supp. at 1333-34. Inset 
goes still further to establish jurisdiction 
based on the theory that Internet advertis- 
ing itself is qualitatively different from other 
media because it is continuously available 
to the consumer in the forum. 937 F. Supp. 
at 165 (that decision has been criticized as 
incorrectly reasoned and decided). In Resus- 
citation Technologies, Inc., the court agreed 


with the Zippo analysis and held that a de- 
fendant who was initially solicited on the 
Internet by the plaintiff and responded by 
electronic mail, then attempted unsuccess- 
fully to negotiate an agreement which would 
have had a significant commercial impact 
on the forum was amenable to suit there. 

“| Panavision, 938 F. Supp. 616; 
McDonough, 40 USPQ2 1826; Edias, 947 F. 
Supp. 413. 

* Fdias, 947 F. Supp. at 420; Panavision, 
938 F. Supp. at 621-22; McDonough, 40 
USPQ2d at 1830 (the court found no spe- 
cific targeting of the forum by the defen- 
dant). 

43 Slutsky, supra note 5. 

44 Td. at 4-11. 

4 F.g., Inset, 937 F. Supp. at 163 (because 
it is “always accessible,” passive website is 
a stronger contact or availment than aggres- 
sive television, radio, and newspaper adver- 
tising); Digital Equip. Corp., 960 F. Supp. 
at 472 (unconvincingly distinguishing 
Bensusan); contra Does Your Website, supra 
note 5 (explaining that, contrary to the 
court’s argument in Inset, a passive website 
is dormant, not present in the jurisdiction, 
whereas whether there is a viewer or not, 
radio, newspaper, or television ads play 
again and again and, thus, the website 
should not be considered as strong a con- 
tact). 
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The Perils (Reporting and) 
Not Reporting 
Sexual Harassment 


by N. James Turner 


“It is ignorance of the law rather than knowledge of it that leads to litigation.” 
Cicero, De legibus 


hree years ago, an article ap- 

peared in the December 

1994 issue of The Florida 

Bar Journal entitled “Em- 
ployer Liability for Acts of Sexual Ha- 
rassment in the Workplace: Respondeat 
Superior and Beyond.” One of the con- 
clusions this author expressed in that 
issue was that in many situations, an 
employer can be held liable for the acts 
of its low-level and mid-level supervi- 
sors if those acts represent the exercise 
of authority that third parties reason- 
ably believe him or her to possess as 
evidenced by the employer’s conduct. 
Since its publication, and, in particu- 
lar, during the calendar year of 1997, 
the 11th Circuit Court of Appeals pub- 
lished several opinions that have a sub- 
stantial impact on the subject of em- 
ployer liability for hostile environment 
sexual harassment, essentially making 
the opinions and conclusions of the De- 
cember 1994 column obsolete. What fol- 
lows is a review of the most important 
of those opinions which will also serve 
as an update to the earlier treatment 
of the subject of employer liability for 
acts of sexual harassment. 


Faragher v. City of Boca Raton 

By far, the most significant of the 
11th Circuit opinions on the subject of 
employer liability for sexual harass- 
ment is Faragher v. City of Boca Raton, 
111 F.3d 1530 (11th Cir. 1997). The cen- 


tral facts in Faragher are simple and 
essentially involve unwelcome sexual 
advances in the workplace toward two 
females by two heterosexual males, 
constituting what one court recently 
referred to as a “paradigm [sexual] ha- 
rassment case.”! Beth Ann Faragher 
worked as a lifeguard for the City of 
Boca Raton from September of 1985 
until June of 1990. During her employ- 
ment, Bill Terry and David Silverman 
acted as supervisors over all ocean life- 
guards, Terry acting as chief of the 
marine safety section and Silverman as 
a marine safety lieutenant and later as 
captain. Terry had the authority to su- 
pervise all aspects of the lifeguards’ 
assignments, as well as to give oral rep- 
rimands, place reports of disciplinary 
actions in personnel files, and to inter- 
view and select new lifeguards subject 
to approval by higher management. 
Silverman supervised the lifeguards’ 
daily duties, including designating 
work assignments and supervising 
physical fitness routines. The marine 
safety section headquarters was located 
at a remote area of the beach, far from 
city hall. Terry, as chief of the marine 
safety section, reported to the recre- 
ation superintendent, who reported to 
the director of parks and recreation, 
who in turn reported to the city man- 
ager. Of crucial importance was the fact 
that lifeguards had little contact with 
city officials. 
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Marine Safety Chief Terry subjected 
Faragher and another female lifeguard, 
Nancy Ewanchevw, to uninvited and of- 
fensive touching. Lieutenant Silverman 
made offensive comments and gestures 
to both Faragher and Ewanchew. Spe- 
cifically, Faragher testified that over 
the course of her five years of employ- 
ment, Terry touched her shoulders, 
touched her waist on a number of occa- 
sions, patted her thigh once in April of 
1990, and slapped her on the rear-end. 
Ewanchew testified about two specific 
instances where Terry touched her in a 
sexually offensive manner. However, 
neither Faragher nor Ewanchew ever 
complained to the parks and recreation 
department management about Terry’s 
or Silverman’s conduct while they were 
employed by the city. Both women spoke 
about their conduct with another super- 
visor, Captain Robert Gordon, who was 
the marine safety lieutenant and train- 
ing captain. Moreover, most of the fe- 
male lifeguards complained to Gordon 
about Silverman’s language and con- 
duct. However, they did not speak with 
Gordon as their supervisor; instead, 
they spoke to him as a friend. Notwith- 
standing the importance of these con- 
fidences, Gordon never reported the 
complaints to his supervisor, to Terry, 
or to any other city official. 

Ewanchew and Faragher resigned 
their lifeguard positions inApril of 1989 
and June of 1990, respectively. Neither 
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woman said anything about sexual ha- 
rassment upon their resignations. 
However, one year after her departure, 
Ewanchew wrote a letter to the city’s 
director of personnel complaining that 
she and other female lifeguards had 
been sexually harassed by Terry and 
Silverman while employed by the city. 
Until receiving Ewanchew’s letter in 
April 1990, the city did not know about 
Terry’s and Silverman’s conduct. After 
that letter, the city investigated Ewan- 
chew’s allegations and determined that 
Terry and Silverman had engaged in 
inappropriate conduct and repri- 
manded and disciplined both of them. 

In 1992, Faragher sued the city for 
sexual harassment under Title VII of 
the Civil Rights Act of 1964 and Terry 
and Silverman for sexual harassment 
under 42 U.S.C. §1983. In addition, 
Faragher and Ewanchew’ asserted sev- 
eral pendent state law claims, suing 
Terry for battery and the city for negli- 
gent retention and supervision of Terry. 
The district court conducted a nonjury 
trial on all claims and entered judg- 
ment for Faragher on her Title VII 
claim against the city, awarding her $1 
in nominal damages. The trial judge 
held that Terry’s and Silverman’s offen- 
sive conduct was sufficiently severe and 
pervasive so as to alter the conditions 
of Faragher’s employment by creating 
a hostile work environment. Addition- 
ally, the city was found to be directly 
liable for Terry’s and Silverman’s con- 
duct under agency principles based 
upon their supervisory authority and 
overall workplace structure, and indi- 
rectly liable for Terry’s and Silverman’s 
offensive conduct because it was severe 
and pervasive and supported “an infer- 
ence of knowledge, or constructive 
knowledge, on the part of the city re- 
garding Terry’s and Silverman’s sexual 
harassment.”* 

Faragher and Ewanchew appealed 
and the city cross-appealed. A three- 
judge panel of the 11th Circuit reversed 
the district court’s judgment for 
Faragher on her Title VII claim against 
the city but affirmed the judgment in 
all other respects.‘ Thereafter, the 
panel opinion was vacated and an en 
banc rehearing was granted.‘ In its en 
banc opinion, the Court of Appeals held 
that: 1) the city was not vicariously li- 
able for the sexual harassment by Terry 
and Silverman; and 2) the city was not 
directly liable for their harassment. 

In arriving at its holding, the Court 


of Appeals initially addressed two is- 
sues: first, whether the city may be li- 
able under Title VII for Terry’s and 
Silverman’s hostile environment sexual 
harassment of Faragher, regardless of 
whether the city had actual or construc- 
tive knowledge of that harassment; 
and, second, whether the city knew or 
should have known of Terry’s and 
Silverman’s hostile environment sexual 
harassment of Faragher. Faragher con- 
tended that Terry’s and Silverman’s 
positions as top lifeguard commanders 
made them “prototypical agents of the 
City.” Moreover, she argued that the 
harassment by them was so pervasive 
that the city should have been charged 
with constructive knowledge of their 
conduct. 

In response to Faragher’s conten- 
tions, the city argued that it could not 
be held liable under agency principles 
for either man’s conduct because there 
was no evidence to support a finding 
that they were acting within the scope 
of their authority in harassing 
Faragher, or that they were aided in 
accomplishing the harassment by the 
existence of their agency relationships 
with their employer. The city further 
argued that the evidence was insuffi- 
cient to support the trial court’s find- 
ing that the city had constructive no- 
tice of Terry’s and Silverman’s conduct. 

In beginning its analysis of the first 
issue, the majority paid proper defer- 
ence to Meritor Savings Bank v. Vinson, 
which mandated that federal courts use 
traditional agency principles when de- 
ciding hostile environment sexual ha- 
rassment cases, but simultaneously 
“place some limits on the acts of em- 
ployees for whom employers under Title 
VII are to be held responsible.” In or- 
der to simplify its analysis of the two 
critical issues upon which the court fo- 
cused, a distinction was drawn between 
direct liability and indirect liability 
under agency principles. The opinion 
stated further that an employer is di- 
rectly liable for hostile environment 
sexual harassment if it knew or upon 
reasonably diligent inquiry should have 
known, of the harassment and failed to 
take immediate and appropriate correc- 
tive action citing Steele v. Offshore Ship- 
building, Inc.’ The 11th Circuit ob- 
served that under the theory of direct 
liability, the city can be held liable for 
its own negligence or recklessness, but 
not for the conduct of its supervisors or 
employees. Again, a contrast was made 
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between direct liability with indirect or 
vicarious liability for the wrongful con- 
duct of its agents, and whether the 
employer knew or should have known 
of the agent’s wrongful acts. The court 
pointed out that generally, an employer 
may be indirectly liable for hostile 
environment sexual harassment by a 
superior: 1) if the harassment occurs 
within the scope of the superior’s em- 
ployment; 2) if the employer assigns 
performance of a nondelegable duty to 
a supervisor and an employee is injured 
because of the supervisor’s failure to 
carry out that duty; or 3) if there is an 
agency relationship that aids the 
supervisor’s ability or opportunity to 
harass his or her subordinate.*® 

The decision observed, among other 
things, that prior precedent in the 11th 
Circuit has concluded that in a pure 
hostile environment case, a supervisor’s 
harassing comment is typically outside 
the scope of his employment.’ Further, 
the 11th Circuit had previously articu- 
lated two agency principles under 
which an employer may be held indi- 
rectly, or vicariously, liable for hostile 
environment sexual harassment: 1) 
when a harasser is acting within the 
scope of his or her employment and 
perpetrating the harassment;" and 2) 
when a harasser is acting outside the 
scope of his or her employment, but is 
aided in accomplishing the harassment 
by the existence of the agency relation- 
ship." Based on these criteria, the 
court held that Faragher’s claims 
against the city failed on both theories. 

It was noted that neither Terry nor 
Silverman was acting within the scope 
of his employment when the harass- 
ment was perpetrated. It was well-es- 
tablished under common law agency 
rules, the court mentioned, that an 
agent is not acting within the scope of 
his or her employment when the agent 
is “going on a frolic of his own.” In or- 
der for an employee’s conduct to be 
within the course and scope of his or 
her employment, the court deferred to 
Florida law requiring that the conduct 
1) must have been the kind for which 
the employee was employed to perform; 
2) must have occurred within the time 
and space limits of his or her employ- 
ment; and 3) must have been activated 
at least in part by a purpose to serve 
the employment.’* In applying these 
principles to the facts, the court stated: 


The harassment here consisted of offensive 
comments, gestures, and touching. How- 


ever, the nature of Terry’s and Silverman’s 
acts and comments towards Faragher does 
not support a finding that they were acting 
within the scope of their employment in 
subjecting Faragher to offensive language, 
gestures, and touching. Indeed, there is no 
evidence that Terry and Silverman harassed 
Faragher in order to perform any service 
for the City, or that they were either explic- 
itly or implicitly authorized by the City to 
engage in such harassment. This case pro- 
vides the archetypical example of employ- 
ees stepping outside of the scope of their em- 
ployment and seeking to further personal 
ends. Consequently, under this theory of vi- 
carious liability, the City cannot be liable 
for Terry’s and Silverman’s harassing con- 
duct.'4 


Thus, the conclusion reached was 
that neither Terry nor Silverman was 
aided in accomplishing the harassment 
by the existence of their agency rela- 
tionship with the city. While conceding 
that a supervisor is always aided in 
accomplishing hostile environment 
sexual harassment by the existence of 
an agency relationship with his or her 
employer because a supervisor’s re- 
sponsibilities include close proximity 
and regular contact with the victim, the 
court proclaimed that the common law 
rule does not use “aided” in such a broad 
sense. The employer is liable only if the 
harassment is accomplished by an in- 
strumentality of the agency or through 
conduct associated with the agency sta- 
tus. In demonstrating this principle, 
the court drew from the example pro- 
vided in Sparks v. Pilot Freight Carri- 
ers, Inc., 830 F.2d 1554 (11th Cir. 1987), 
where the harasser used the authority 
delegated to him by the company to 
assist him in the harassment, i.e., he 
repeatedly reminded the victim that he 
could fire her if she refused his ad- 
vances. In applying these legal prin- 
ciples to the facts, the court noted that 
no person threatened to fire or demote 
Faragher for refusing to accommodate 
Terry’s or Silverman’s harassing over- 
tures. Moreover, the majority stated 
that the harassment could not reason- 
ably be viewed as conduct associated 
with Terry’s or Silverman’s status as 
agents of the city. There was no evi- 
dence, according to the court, that ei- 
ther Terry or Silverman made any em- 
ployment decisions based upon 
Faragher’s response to their sexual 
overtures; neither was acting within 
the line and scope of his employment 
in perpetrating the harassment against 
Faragher; and, neither was aided in ac- 
complishing the harassment by the ex- 
istence of any agency relationship with 


the city. Thus, the 11th Circuit held that 
the district court erred in holding that 
the city was vicariously liable for the 
acts of Terry and Silverman in the ha- 
rassment of Faragher. 

The next issue for consideration was 
whether the city was directly liable for 
the acts of Terry or Silverman either 
because it had actual knowledge of the 
harassment or constructive knowledge 
as a result of the pervasiveness of the 
harassment. On this issue, the court 
preliminarily observed that an em- 
ployer is directly liable for hostile work 
environment sexual harassment if the 
employer knew or should have known 
of the harassment and failed to take 
“prompt remedial action.”’* It stated 
that a plaintiff can prove an employer’s 
knowledge of harassment by showing 
that she complained to higher manage- 
ment.'’ The court noticed that while 
several lifeguards complained to Lieu- 
tenant Gordon, he did not rank as 
“higher management” in the city and, 
therefore, notice to him could not be 
imputed to the city. 

It was also observed that the failure 


to report the sexual harassment was 
not fatal to the plaintiff’s case if an 
employee could demonstrate that it was 
pervasive enough to charge the em- 
ployer with constructive knowledge.'* 
The district court concluded that the 
conduct was sufficiently severe and 
pervasive to alter the condition of Fara- 
gher’s employment and that this “sup- 
ports an inference of knowledge, or con- 
structive knowledge on the part of the 
City regarding Terry’s and Silverman’s 
sexual harassment, making the City 
[directly] liable for such conduct.” On 
that issue, the trial judge unequivocally 
stated: “According to the court, the per- 
vasiveness analysis applicable to find- 
ing that the work environment was 
abusive is the same as the analysis re- 
quired to show the employer’s knowl- 
edge.”!9 

The 11th Circuit agreed with the dis- 
trict court that the analyses are the 
same to the extent that a court must 
evaluate the totality of the circum- 
stances both in determining whether 
the work environment was abusive and 
in determining whether that conduct 
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was pervasive enough to put the em- 
ployer on notice. However, the 11th Cir- 
cuit disagreed with the trial court’s ap- 
parent belief that simply because 
conduct is pervasive enough to create 
an abusive work environment, the em- 
ployer should be charged with knowl- 
edge of the conduct. As to this point of 
law, the 11th Circuit declared that the 
question of notice to the employer “is 
distinct from the question of the 
environment’s abusiveness.””° The 
court pointed out the occasional diffi- 
culty in distinguishing conduct that 
becomes pervasive enough to impute its 
knowledge to the employer. However, 
the 11th Circuit observed that the trial 
court expressly found that the city had 
no knowledge of Terry’s or Silverman’s 
conduct, detecting what it considered 
to be a total absence of evidence as to 
any factual basis for concluding that the 
harassment was so pervasive that the 
city should have been aware of it. More- 
over, the court remarked that the oppo- 
site was true, noting that the lifeguards 
were stationed at a remote location and 
had little contact with city officials. 

The en banc ruling was a seven-to- 
five decision with Judge Rosemary 
Barkett writing an opinion dissenting 
in part and concurring in part. Judge 
Barkett disagreed with the majority’s 
conclusion that the city was not liable 
under the circumstances of the case. In 
particular, she reasoned that the ma- 
jority failed to give appropriate consid- 
eration to the responsibility of an em- 
ployer for the acts of its agents under 
traditional agency principles. She also 
assailed the majority’s opinion on the 
grounds that it effectively eliminates con- 
structive knowledge as a basis for liabil- 
ity and limits employer liability to actual 
knowledge “of high City officials.””* 

On the issue of its analysis under di- 
rect liability, Judge Barkett was criti- 
cal of the majority’s conclusion that the 
city had no constructive knowledge of 
the harassment. Her opinion observed 
that the trial court found the conduct 
of Terry and Silverman “sufficiently 
severe or pervasive”” to constitute hos- 
tile environment sexual harassment. 
She charged that the majority essen- 
tially engaged in a de novo review of 
this issue, substituting their own opin- 
ion for the trier of fact’s assessment of 
the record. Judge Barkett’s opinion like- 
wise was critical of the majority's con- 
clusion that simply because conduct is 
pervasive enough to create a hostile 


The 11th Circuit 
disagreed with the 
trial court’s apparent 
belief that simply 
because conduct is 
pervasive enough to 
create an abusive 
work environment, 
the employer should 
be charged with 
knowledge of 
the conduct 


environment, an employer should not 
be charged with constructive knowledge 
of the conduct. She pointed out that the 
majority cited no case which holds that 
the same level of pervasiveness cannot 
support the finding of constructive no- 
tice of a hostile environment. Moreover, 
she questioned the logic of such an as- 
sertion. 

In disagreeing with the majority on 
the issue of constructive knowledge, the 
dissenting/concurring opinion states: 


Thus, an employer cannot insulate itself 
from liability by abandoning its employees 
in a remote location to be supervised by 
someone who makes their work lives mis- 
erable by offensive touching and an atmo- 
sphere of sexually offensive comments, sug- 
gestions, and innuendo.” 


Terry was the chief and supervisor of 
the lifeguard station at which Faragher 
worked, Judge Barkett points out—he 
clearly had the notice necessary to im- 
pute knowledge, and, therefore, liabil- 
ity, to the city. 

Judge Barkett also opined that the 
city was indirectly liable for the acts of 
Terry and Silverman relying on the 
Restatement of Agency, which states 
that “an act, although forbidden, or 
done in a forbidden manner, may be 
within the scope of employment.”"* Al- 
ternatively, the judge indicated her be- 
lief that the city was also liable under 
§219(2)(d) of the restatement, which 
holds that a principal is liable for the 
acts of an agent when the agent is aided 
in accomplishing the tort by the exist- 
ence of the agency relationship. She 
based this belief on the revealing fact 
that both Terry and Silverman were 
granted virtually unchecked authority 
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over the work environment. In Terry’s 
capacity as marine safety chief, he had 
the authority to supervise all aspects 
of the lifeguards’ work assignments, to 
conduct counseling and oral repri- 
mands, and to place reports of such dis- 
ciplinary action in the lifeguards’ per- 
sonnel files. Terry held the highest 
management position in the marine 
safety section and was ultimately re- 
sponsible for the general beach environ- 
ment, including the public’s safety and 
as such, it was incumbent upon him to 
ensure optimal performance from his 
lifeguards. Silverman, as a marine 
safety lieutenant, supervised the life- 
guards’ daily duties, including work 
assignments and staffing of shifts. Also 
pointed out by her opinion was the fact 
that although the city had a written 
sexual harassment policy, it was never 
disseminated among marine safety sec- 
tion employees, and in fact, supervisors 
were never told or made aware of the 
city’s sexual harassment policy. 

Judge Barkett’s opinion was critical 
of the city, because it was clear that it 
had divested itself of all responsibility 
for the social climates of the lifeguards’ 
work environment and that Terry and 
Silverman were essentially given un- 
fettered responsibility for the control 
over it. Thus, she concluded that Terry 
and Silverman were acting with the 
requisite amount of authority as agents 
to bind the city for their acts of harass- 
ment that were undertaken during the 
time and at the place of work and were 
necessarily incidental to the broad 
range of their tasks as supervisors. 

Additionally, Judge Tjoflat filed a 
concurring-in-part-and-dissenting-in- 
part opinion. He similarly disagreed 
with the majority that the city had no 
“actual knowledge” of the sexual ha- 
rassment and that there was no basis 
for constructive knowledge of it. Judge 
Tjoflat indicated that Faragher’s super- 
visor, Bill Terry, had knowledge of the 
harassment because he was a perpetra- 
tor and that the city should be liable 
for the sexual harassment experienced 
by Faragher because it placed Terry in 
charge of her working environment and 
gave him the responsibility of main- 
taining order in the workplace. 

Judge Tjoflat was also concerned 
about the lack of communication of the 
city’s sexual harassment policy, and, on 
this subject wrote: 


Because the City neither communicated the 
{sexual harassment] policy to these employ- 


ees nor identified the person to whom the 
complaints of sexual harassment were to be 
made, the responsibility for implementing 
the policy in Faragher’s workplace neces- 
sarily fell to Terry. Because he was aware 
that Faragher was working in a sexually 
abusive environment and did nothing to 
correct the situation, I would hold the City 
liable for the injury she sustained.” 


Judge Tjoflat equated the city’s fail- 
ure to communicate its sexual harass- 
ment policy to effectively concealing 
from its employees the avenue for re- 
dress of their grievances. This, he con- 
tended, would encourage employers to 
have a sexual harassment policy which 
was effectively “hidden” from their 
employees, in particular the identity of 
the person to whom the claims are to 
be made; and this would in time “breed 
disrespect for the law.” Judge Tjoflat’s 
comment is especially compelling in 
light of what the Supreme Court stated 
in Meritor Savings Bank, FSB uv. 
Vinson,” that “Petitioner’s contention 
that respondent’s failure [to complain 
to higher management] should insulate 
it from liability might be substantially 
stronger if its procedures were better 
calculated to encourage victims of ha- 
rassment to come forward.” 

Judge Anderson also filed a concur- 
ring-in-part-and-dissenting-in-part 
opinion agreeing with opinions and con- 
clusions of Judge Barkett as set forth 
in her dissenting/concurring opinion. 

Manifestly, the dissents in Faragher 
adequately and articulately challenged 
and critiqued the reasoning of the ma- 
jority in arriving at its holdings. How- 
ever, it is respectfully submitted that 
there are additional reasons why the 
decision is fatally flawed. The majority 
points out that Terry and Silverman 
were never given the authority, as 
agents of the City of Boca Raton, to 
sexually harass the lifeguards. This, 
the majority concludes, is one of the 
linchpins for holding that the city was 
not indirectly liable for their unlawful 
acts. However, did not the city clothe 
Terry and Silverman with the author- 
ity to receive complaints from employ- 
ees about working conditions? Don’t 
prudent employers insist that their 
managers report incidents that may 
result in the company being liable? 
And, if the city had learned that Terry 
and Silverman had not reported a ma- 
terial event that had occurred at the 
beach, wouldn’t they have been disci- 
plined? A fortiori, if Terry and Silver- 
man were authorized to receive com- 


plaints from employees about working 
conditions, wouldn’t that fact provide 
the city with actual notice of the sexual 
harassment in view of the fact that they 
were the perpetrators?” In this regard, 
the majority’s decision is illogical be- 
cause it will encourage nonreporting of 
incidents of all kinds, including sexual 
harassment. 

Another major problem with the 
majority’s opinion relates to its treat- 
ment of the issue of the lack of commu- 
nication of the sexual harassment 
policy. Judges Barkett and Tjoflat ably 
addressed and dealt with that subject; 
however, it is respectfully submitted 
that another problem caused by the 
deficiencies in the dissemination of the 
sexual harassment policy was over- 
looked by the court. Among many 
things, a well-communicated sexual 
harassment policy constitutes a strong 
statement by the employer about its 
stand on sexual harassment. Moreover, 
this “statement” frequently ensures 
confidentiality and protection from re- 
taliation.”* Faragher and Ewanchew 
had no assurances from the City of Boca 


Raton that their complaints of sexual 
harassment would be taken seriously 
or even investigated. Because of the 
court’s frequent statements about the 
beach being an “outpost,” it is conceiv- 
able that neither Faragher nor Ewan- 
chew knew anyone at city hall.” Thus, 
this author postulates that the failure 
of Faragher and Ewanchew to report 
the sexual harassment to city hall could 
and should be excused inasmuch as the 
city had the opportunity to ensure a 
valid and effective reporting procedure 
by adequately disseminating and com- 
municating its sexual harassment 
policy. 


Farley v. American 
Cast lron Pipe Co. 

Another critical case decided by the 
11th Circuit on the subject of sexual 
harassment was Farley v. American 
Cast Iron Pipe Co., 115 F.3d 1548 (11th 
Cir. 1997). Anita Farley was first em- 
ployed by the defendant as a dental 
assistant in 1987 and at the time that 
she began her employment, Dr. Thomas 
Gann worked as a dentist in the same 
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clinic. Farley alleged that Gann sub- 
jected her to unwelcome sexual ad- 
vances and remarks from approxi- 
mately November of 1989 through May 
of 1994. Some examples of Gann’s con- 
duct were that he communicated his 
erotic dreams about her; kissed her over. 
her objections; told jokes of a sexual 
nature in her presence; made sexually 
explicit remarks about her body; and, 
deliberately caused her to trip and fall 
so he could pick her up and spin her 
around. In response to this conduct, 
Farley clearly expressed to Gann that 
she considered his conduct to be unwel- 
come. Two other female dental assis- 
tants testified that Gann had engaged 
in what they deemed to be offensive 
sexual behavior. One testified that 
Gann kissed her on two occasions and 
the other asserted that Gann attempted 
to kiss her and press his body against 
hers. There was also testimony that 
Gann had read Playboy magazines at 
work. 

Gann was promoted to chief of den- 
tistry onAugust 1, 1994. Approximately 
one month later, Farley was scheduled 
to meet with him and the dentist to 
whom Farley was assigned, Dr. Faye 
Chambers, to discuss Farley’s work per- 
formance. Prior to that meeting, Farley 
notified the defendant’s employees’ rep- 
resentative of her allegations about 
Gann’s behavior toward her. The rep- 
resentative accompanied Farley to the 
meeting with Gann and Chambers, 
during which Gann and Chambers criti- 
cized Farley regarding the scheduling 
of her personal doctors’ appointments 
at certain times of the day and the fact 
that she was not attentive to returning 
patients’ telephone calls. Farley felt 
that Gann was more stringent with her 
after he became chief of dentistry in 
retaliation for her refusal to succumb 
to his sexual advances. Following this 
meeting, the defendant’s employees’ 
representative notified the director of 
human resources regarding Farley’s 
allegations of sexual harassment, and 
an investigation was conducted. The 
results were that “while Dr. Gann may 
have engaged in inappropriate and un- 
professional conduct, the confirmed in- 
cidents were not so severe or pervasive 
as to meet the legal definition of sexual 
harassment.” Human resources recom- 
mended that Gann apologize for his 
behavior, receive a written reprimand, 
and be removed from any supervisory 
responsibilities. The report of the 


company’s equal employment oppor- 
tunity officer was accepted by the em- 
ployer and Gann’s salary and benefits 
were reduced to a level consistent with 
his demotion and title. However, Farley 
did not accept the results of the inves- 
tigation and she refused to return to her 
job as a dental assistant in the clinic. 
She asked to be assigned elsewhere in 
the facility. Two months later, the 
employer’s human resource director 
elicited and received two psychiatric 
evaluations concerning Farley’s ability 
to continue working in the dental de- 
partment. Farley remained on leave 
with full salary for approximately five 
months until February of 1995, at 
which time her employment was termi- 
nated. During this time, she had re- 
fused to accept any of the available jobs 
either outside or within the dental de- 
partment. 

Farley filed a Title VII claim against 
the defendant alleging that she had 
been subjected to sexual harassment 
and a hostile work environment as well 
as retaliation for filing an internal com- 
plaint. The trial court granted sum- 
mary judgment in favor of the defen- 
dant/employer finding that: 1) Farley 
had failed to show that the employer 
could be held liable for quid pro quo 
sexual harassment; 2) Farley had failed 
to demonstrate that Gann’s conduct 
was So pervasive as to charge the em- 
ployer with constructive knowledge of 
the harassment; 3) the employer re- 
acted promptly and effectively to 
Farley’s complaint; and 4) Farley had 
failed to show that the employer’s le- 
gitimate reason for her termination was 
a pretext for retaliation. 

In reviewing the district court’s or- 
der, de novo, the court initially delin- 
eated the agency principles that it had 
recently enunciated in Faragher v. City 
of Boca Raton. Moving to the next is- 
sue, the court found that there was no 
quid pro quo sexual harassment, not- 
ing that Gann was not even Farley’s 
supervisor during the time of the al- 
leged incidents. On the issue of the ex- 
istence of a hostile environment for 
sexual harassment, the court again 
cited Faragher and noted that the 
record did not contain sufficient evi- 
dence to demonstrate that the employer 
had actual knowledge of the sexual 
harassment. The court emphasized that 
it was persuaded by the fact that the 
employer had a valid, effective, and 
well-disseminated policy prohibiting 
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sexual harassment within the company 
and that the existence of such a policy 
precluded a finding of constructive 
knowledge concerning Gann’s behavior. 
Noteworthy is the fact that Farley did 
not challenge the efficacy or adequacy 
of the sexual harassment policy and did 
not dispute the fact that it was com- 
municated to all staff and employees 
in training classes. Furthermore, the 
court found equally critical the fact that 
the employer conducted a thorough in- 
vestigation into the allegations and 
took the complaint seriously. On this 
point the court stated: “We determine 
that, because [the employer] had an 
effective anti-sexual harassment policy 
that was unequivocally communicated 
to employees, [the employer] was en- 
titled to rely on the procedural frame- 
work provided in the policy to remain 
apprized of the conduct of its own 
staff.”*° 
The court went on to state: 

In sum, we hold that an employer is insu- 
lated from liability under Title VII for a 
hostile environment sexual harassment 
claim premised on constructive knowledge 
of the harassment when the employer has 
adopted an antidiscrimination policy that is 
comprehensive, well-known to employees, 


vigorously enforced, and _ provides 
alternative avenues of redress.*! 


In at least one major respect, Farley 
is the antithesis of Faragher from the 
standpoint of reporting sexual harass- 
ment. In Farley, there was a sexual 
harassment policy that was well 
communicated to employees. Thus, the 
court held that the failure to follow the 
procedures set forth in this policy pre- 
cluded a legal claim of sexual harass- 
ment. Moreover, the court’s statement 
that the sexual harassment policy was 
well-known to employees and vigor- 
ously enforced underscores the practi- 
cal problems in the workplace that may 
be created as a result from the Faragher 
holding. Neither Faragher nor Ewan- 
chew knew to whom she should report 
her complaints of sexual harassment, 
or whether the city’s sexual harassment 
policy, if it had one, would be vigorously 
enforced. 


Fleming v. Boeing Co. 

Fleming v. Boeing Co., 120 F.3d 242 
(11th Cir. 1997), was another decision 
of the 11th Circuit on the issue of em- 
ployer liability. In this case, the plain- 
tiff, a full-time secretary, brought an 
action against an engineer by the name 
of Bobby Philyaw. The plaintiff claimed 


that Philyaw had touched her and 
gazed at her. Fleming complained to her 
superior and she contended that the 
defendant did not act quickly enough 
to eliminate the problem. A second case 
was brought against Boeing by Sherrye 
Alexander, a temporary secretary, who 
claimed that Philyaw touched her, 
gazed at her, and made inappropriate 
remarks to her. The trial court granted 
summary judgment in favor of the de- 
fendant/employer on both claims. The 
11th Circuit indicated that the only is- 
sue on appeal was whether the district 
court was correct in holding that 
Fleming’s evidence of hostile work en- 
vironment was not sufficient to with- 
stand summary judgment. The parties 
conflicted over whether Philyaw’s con- 
duct was so severe or pervasive to cre- 
ate an objectively abusive hostile work 
environment. However, the court essen- 
tially passed over this issue to hold that 
Fleming presented no evidence that 
Boeing was either directly or indirectly 
liable for Philyaw’s actions. The court 
cited and relied on Faragher v. City of 
Boca Raton in going through the analy- 
sis of direct and indirect liability. In 
conclusion, the court found that the 
defendant was not liable because it did 
not know of Philyaw’s conduct. When 
Fleming complained to Philyaw’s super- 
visor, she was assured that if anything 
further happened she would notify the 
defendant’s EEO officer; however, she 
never had any further complaints. 
Thus, as to both employees, Fleming 
and Alexander, the court held that the 
employer was not indirectly liable for 
Philyaw’s conduct because it was not 
within the scope of his employment nor 
aided by the existence of his employ- 
ment. Moreover, the employer was not 
directly liable because it took immedi- 
ate and appropriate corrective action. 


Allen v. Tyson Foods 

The 11th Circuit was again called 
upon to review the grant of a summary 
judgment in favor of the defendants 
involving the subject of constructive 
notice and the failure to report sexual 
harassment according to a written com- 
pany policy. In Allen v. Tyson Foods, 121 
F.3d 642 (11th Cir. 1997), Mr. Wood, Ms. 
Allen’s supervisor, wrote sexually ex- 
plicit notes to her, solicited sexual fa- 
vors from her, and improperly touched 
her on at least one occasion. At first, 
Allen allegedly believed that Wood was 
joking when he wrote her the notes; 


however, on the fourth note, Allen con- 
tended that she asked Wood to stop giv- 
ing her the harassing correspondence. 
After receiving a fifth sexually explicit 
note, Allen wrote to Wood, threatening 
legal action if he continued the harass- 
ment. Despite the fact that the company 
had a sexual harassment policy, Allen 
had never complained to anyone at 
Tyson about the abuse. Surprisingly, 
Wood returned Allen’s letter and re- 
ported her complaint to his superinten- 
dent. A Tyson management team then 
initiated an investigation into the mat- 
ter. Allen contended that she was in- 
timidated and harassed by Wood and 
other Tyson employees during the in- 
vestigation. Ultimately, the company 
could not verify Allen’s complaint so no 
action was taken against Wood, but 
Allen was transferred to another plant. 
Notwithstanding the transfer, she con- 
tended that she was still exposed to 
Wood and that he continued to intimi- 
date her. Consequently, she quit. 
Allen produced evidence indicating 
that her plant was engulfed by an at- 
mosphere of improper sexual activity. 


There was evidence that employees, 
including supervisors, engaged in 
sexual intercourse at the plant, sexu- 
ally graphic jokes were often told, vul- 
gar and sexually demeaning language 
was engaged in, employees groped one 
another’s breasts and genitalia, em- 
ployees exhibited their genitalia and 
buttocks, and employees used various 
chicken parts to mimic sexual organs 
and activities. Moreover, the evidence 
suggested that such activities were 
widely known throughout the plant. 

The trial court granted the 
defendant’s motion for summary judg- 
ment indicating that Allen’s Title VII 
claim against Tyson “bordered on the 
frivolous.”* The trial court focused on 
the fact that Allen had failed to com- 
plain to Tyson personnel of the alleged 
harassment. 

The 11th Circuit preliminarily indi- 
cated that the issue on appeal was 
whether the evidence presented a suf- 
ficient disagreement as to require sub- 
mission to a jury or whether it was so 
one-sided that one party must prevail 
as a matter of law. The court noted that 
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a plaintiff could prove the employer had 
knowledge of the harassment by show- 
ing that she complained to higher man- 
agement or by showing that the harass- 
ment was so pervasive that the 
employer could be charged with con- 
structive knowledge of the harassment 
citing Faragher. On this latter point, 
the court pronounced that the question 
of constructive knowledge is an issue 
of fact. The court again referred to 
Faragher when it enunciated the fol- 
lowing language in addressing the is- 
sue of constructive knowledge by the 
employer: “A court must evaluate the 
totality of the circumstances both in 
determining whether the work environ- 
ment was so abusive and in determin- 
ing whether the conduct was pervasive 
enough to put the employer on notice. 
Faragher 111 F.3d at 1538.”% 

The court recognized that Allen had 
failed to initially complain of the ha- 
rassment and that when she finally did 
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so, Tyson took immediate action. Ac- 
cordingly, the court noted that in order 
for Tyson to be liable under Title VII 
for a hostile work environment, the al- 
leged harassment must have been so- 
pervasive that the employer was 
deemed to have constructive knowledge 
of it. The court recognized that in 
Faragher, the question of constructive 
knowledge was separate and distinct 
from the question of pervasiveness. 
But, the court further indicated that 
Faragher also recognized the potential 
for cases where the same level of per- 
vasiveness supports a finding of both a 
hostile environment and constructive 
notice. The following factors were des- 
ignated by the court to be considered 
in determining constructive notice: the 
remoteness of the location to the ha- 
rassment as compared to the location 
of management; whether the harass- 
ment occurs intermittently over a long 
period of time; whether the victims 
were employed on a part-time or full- 
time basis; and whether there were only 
a few, discreet instances of sexual ha- 
rassment. 

The Allen panel noted evidence sug- 
gesting that an atmosphere of inappro- 
priate sexual behavior may have per- 
meated the Tyson plant. There were 
also facts in the record indicating that 
on numerous occasions Wood engaged 
in harassing behavior against Allen as 
well as other Tyson employees. Based 
upon such a record, the court held that 
the evidence was sufficient to create a 
material issue of fact precluding sum- 
mary judgment. Finally, the appellate 
court noted that the trial court ne- 
glected to determine whether Tyson 
could be deemed to have had construc- 
tive knowledge of the harassment if it 
did indeed exist. 

Thus, where a sexual harassment 
policy is in place, and the alleged victim 
has failed to follow the procedures in the 
policy by complaining to management, 
Allen v. Tyson Foods must be read to- 
gether with Farley v. American Cast Iron 
Pipe Co. More specifically, while Farley 
holds that a Title VII plaintiff may be 
precluded from bringing a sexual harass- 
ment complaint if she or he fails to in- 
form the employer of the existence of the 
sexual harassment in view of a compre- 
hensive, well-disseminated sexual ha- 
rassment policy, an employee may still 
pursue his or her claim by proving that 
the employer had constructive knowledge 
of the harassment. 


36 THE FLORIDA BAR JOURNAL/DECEMBER 1997 


Reporting Sexual Harassment 
to “Higher Management” 

Eleventh Circuit precedent holds 
that an employee can show that the 
employer had knowledge of the harass- 
ment by proving that the employee com- 
plained to higher management of the 
problem or by demonstrating that the 
harassment was so pervasive that an 
inference of constructive knowledge 
arises.*4 

In Reynolds v. CSX Transportation, 
Inc., 115 F.3d 860 (11th Cir. 1997), the 
11th Circuit reviewed a case involving 
various claims of sexual harassment 
and retaliation. As in the other cases 
discussed in this article, the issue of 
constructive notice to the employer was 
crucial. In response to one of the plain- 
tiffs’ arguments about constructive no- 
tice, the court stated: 


[Plaintiff] argues alternatively that even if 
she did not present sufficient evidence that 
CSX should have known of a hostile envi- 
ronment prior to her arrival, she did present 
sufficient evidence to show that CSX actu- 
ally knew of a hostile environment at that 
time. She points to Elson’s [a manager] tes- 
timony that Elson heard a third-person re- 
mark that Widney made an inappropriate 
comment to Turner about Turner’s preg- 
nancy. We reject this argument since 
Reynolds presented no evidence to show 
that Elson was considered higher manage- 
ment within CSX, or that Elson had a duty 
to report to higher management an offhand 
third-person remark. See Kilgore v. Thomp- 
son & Brock Management, Inc. , 93 F.3d 752, 
754 (11th Cir. 1996) (holding that hostile 
environment complaint to a manager not 
considered “higher management” does not 
suffice as direct notice to company).* 


It is respectfully submitted that the 
Reynolds court’s reliance on Kilgore is 
misguided. First, in Reynolds, the em- 
ployer had a sexual harassment policy 
whereas in Kilgore there was none. In 
Kilgore the plaintiff first complained to 
the manager of the Pizza Hut. As is 
pointed out by the Reynolds panel, 
Kilgore held that although the store 
manager had managerial responsibili- 
ties, she was not part of defendant’s 
“higher management.” However, what 
was not stated in the Kilgore opinion is 
that the defendant had no sexual ha- 
rassment policy, only a general griev- 
ance policy. Moreover, the store man- 
ager was one of those persons to whom 
reporting was specifically designated by 
the grievance policy.*® 

Thus, in Kilgore, the defendant’s 
management expressly clothed its store 
manager with the authority to receive 


Be 


complaints, then retracted her agency 
for purposes of actual knowledge of 
sexual harassment. This, in the 
author’s opinion, is the precise kind of 
situation to which Judge Tjoflat was 
referring in his dissent in the Faragher 
decision in which he predicted a poten- 
tial for the implementation of illusive 
and convoluted sexual harassment poli- 
cies that could “breed a disrespect for 
the law.” 


Conclusion 

The recent 11th Circuit decisions dis- 
cussed in this article provide the fol- 
lowing rules for lawyers handling 
sexual harassment cases: 1) an em- 
ployer will not be held directly liable 
for the sexual harassment of its employ- 
ees unless it fails to take prompt reme- 
dial action; 2) an employer will not be 
held indirectly liable for the acts of its 
low- to mid-level managerial employ- 
ees unless the employees use the in- 
strumentalities of their offices in order 
to perpetrate the sexual harassment; 
3) an employer will not be deemed to 
have actual knowledge of sexual ha- 
rassment through a reporting process 
unless the report is made to higher 
management; 4) an employer will not 
be held to be indirectly liable for acts 
of sexual harassment of its employees 
under the doctrine of respondeat supe- 
rior unless it can be shown that they 
were acting to perform some service for 
their employer, or, were implicitly or 
explicitly authorized to do such acts; 5) 
a finding by the trier of fact that the 
sexual harassment was pervasive 
enough to create a sexually hostile work 
environment will not necessarily con- 
stitute constructive knowledge of the 
harassment; 6) the failure to follow a 
comprehensive antidiscrimination po- 
licy that is well-known to employees 
and vigorously enforced will be fatal to 
a plaintiff in a sexual harassment case, 
unless he or she can demonstrate that 
the employer had constructive knowl- 
edge of the harassment and failed to 
take prompt corrective action; and 7) 
the issue of constructive knowledge is 
an issue of fact and, typically, should 
not be resolved on summary judgment. 

Obviously, many of these rules are far 
from settled. In view of the decision’s 
importance, the seven-to-five split, and 
the dissenting/concurring opinions, 
Faragher is a strong candidate for cer- 
tiorari review by the United States 
Supreme Court.O 
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RUPA’s Retroactive Liftoff 


lorida enacted the Revised 

Uniform Partnership Act 

(RUPA) in 1995, effective 

January 1, 1996, for general 
partnerships formed on or after that 
date. However, effective January 1, 
1998, RUPA applies retroactively to all 
general partnerships, whenever they 
were initially formed.’ The purpose of 
the two-year delay in the date of retro- 
active application is to give partners 
(and their lawyers) “an opportunity to 
consider the changes effected by RUPA 
and to amend their partnership agree- 
ments, if appropriate.” Comment to 
§1006.2 The two-year hiatus is almost 
over. 

RUPA makes sweeping and funda- 
mental changes in the law of partner- 
ship. Any partnership agreement 
drafted before January 1, 1996, should, 
at a minimum, be reviewed to deter- 
mine what effect RUPA might have. 
Most partnership agreements drafted 
under the Uniform Partnership Act 
(UPA), which was in effect in Florida 
before January 1, 1996, will need sub- 
stantial revision. Ironically, the more 
precisely a partnership agreement was 
drafted under the UPA, the more 
changes that will be necessary to ac- 
commodate RUPA.A reconsideration of 
a partnership agreement under RUPA 
may require a “complete renegotiation 
of the existing partnership agree- 
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ment.” In considering RUPA, the prac- 
titioner will have to rely on the text of 
the statute, the official commentary, 
and academic publications. As of Sep- 
tember 1997, there were no published 
decisions of any court in any jurisdic- 
tion interpreting RUPA.‘* 

The primary purpose of this article 
is to alert Florida lawyers to the rap- 
idly approaching retroactive effective 
date of January 1, 1998. This article 
suggests some of the major areas to be 
considered when analyzing the impact 
of RUPA on an agreement drafted un- 
der the UPA. (This article does not at- 
tempt to outline every consideration or 
issue that arises in drafting a partner- 
ship agreement.) The article concludes 
with a summary of the ethical issues 
confronting a lawyer who is asked to 
review and revise a partnership agree- 
ment under RUPA: a lawyer seeking to 
represent all partners as well as the 
partnership may find many ethical 
traps for the unwary. 

The major changes made by RUPA 
and related points to consider when 
reviewing a pre-RUPA partnership 
agreement are discussed in the follow- 
ing sections.® 


Freedom of Contract 

Under the UPA, many specific provi- 
sions were variable by agreement; the 
ability to vary other provisions was un- 


38 THE FLORIDA BAR JOURNAL/DECEMBER 1997 


certain. Generally, under RUPA, the 
provisions of the partnership agree- 
ment may vary any provision of RUPA, 
except the “nonwaivable” provisions 
listed in §103(b), which may not be var- 
ied or restricted to differing degrees.® 
This broad degree of contractual lati- 
tude provides a major opportunity and 
challenge to the drafter of an agree- 
ment governed by RUPA. 


Entity Theory 

The UPA theory of partnership was 
that it was an aggregate of its mem- 
bers, who held partnership property as 
tenants in partnership. UPA §25(1).’ 
RUPA adopts an entity theory (§201), 
and the partnership itself owns part- 
nership property (§203). If a partner 
wants to retain any type of interest in 
property contributed to the partner- 
ship, the partner must condition the 
transfer so that the property does not 
become partnership property or provide 
appropriate language in the partner- 
ship agreement. Otherwise, property 
contributed to the partnership becomes 
partnership property and the partner 
who contributed it has no right to ever 
get it back, even in liquidation. §204. 


Authority of Partners 

Under the UPA, every partner has 
the power to bind the partnership. UPA 
§11. Even if actual authority is limited 
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by agreement, third parties can gener- 
ally rely on the apparent authority of 
partners, unless they have notice to the 
contrary. Under RUPA, a partnership 
may limit the authority of specific part- 
ners vis a vis the outside world by fil- 
ing appropriate notices in the public 
records. §303. Section 401(j) requires 
unanimous consent to authorize any 
partner to do any act outside the ordi- 
nary course of business. The drafter 
should consider what acts outside the 
ordinary course, if any, should be de- 
cided by a less than unanimous vote. 
Under RUPA, unless otherwise agreed, 
all votes are by partner, each having an 
equal vote, not by percentage of part- 
nership interest. §401()). 


Liabilities of Partners 
to Third Parties 

Under the UPA, partners have joint 
and several liability for wrongful acts 
chargeable to the partnership, but only 
joint liability for all other liabilities. 
UPA §15. RUPA makes all partners’ li- 
abilities joint and several (§306(a)), but 
requires in most circumstances that a 
creditor levy against the partnership’s 
assets before having recourse to indi- 
vidual partners’ assets (§307(d)).A part- 
ner is generally like a guarantor of part- 
nership liabilities, not a primary 
obligor. A creditor who only needs to 
reach partnership assets can sue the 
partnership as an entity; to potentially 
reach the assets of a partner, the part- 
ner must be sued; otherwise, a judg- 
ment would only be good against part- 
nership property. §307(c).® 


Fiduciary Duties 

RUPA dramatically alters the law of 
fiduciary duties among partners and 
between partners and the partnership. 
Florida RUPA changes RUPA'’s fiduciary 
duty provision in a significant way, but 
even Florida RUPA raises questions 
about the extent to which traditional 
duties have been altered.° The academ- 
ics differ on the extent and effect of the 
changes made by RUPA, strong evi- 
dence that questions in this area will 
spawn much litigation in the years 
ahead.’° 

The traditional notion of partnership 
has been permeated with a strong sense 
of fiduciary duty. By merely becoming 
partners, parties assume a legal rela- 
tionship or status. However, RUPA 
adopts a so-called contractarian phi- 
losophy that fiduciary duties are to be 


Under the UPA, 
partners have joint 
and several liability 

for wrongful acts 
chargeable to the 
partnership, but only 
Joint liability for all 
other liabilities 


largely defined by the contract between 
the parties. Only a bare minimum level 
of fiduciary duty that may not be al- 
tered by contract remains. §103(b)(3). 

Since RUPA provides so much con- 
tractual freedom, it is vitally important 
that partners in Florida (and their law- 
yers) understand the fundamental 
change in their legal relationship that 
will occur in January 1, 1998, and 
equally important for them to consider 
exercising their new contractual free- 
dom to define the fiduciary aspect of 
their relationship. 

Under the UPA regime, fiduciary du- 
ties are determined primarily by com- 
mon law. RUPA preempts the common 
law (to an uncertain degree) by defin- 
ing fiduciary duties, and allowing part- 
ners by agreement to limit them se- 
verely. §404 (a) - (c). Unless otherwise 
provided by the partnership agreement, 
partners transacting business with the 
partnership are excluded by RUPA 
§404(f) from the application of even the 
limited fiduciary duties otherwise pro- 
vided by RUPA §404. In other words, 
from the point of view of fiduciary du- 
ties, these transactions become the 
same as if they were at arms length 
among strangers. In these situations, 
partners may view their own partners 
as owing them no obligation but caveat 
emptor. RUPA appears to allow an 
agreement to provide that fewer than 
all of the partners may consent to what 
would otherwise be a breach of fidu- 
ciary duty. §103(b)(3)(ii). The drafter 
should carefully consider whether such 
a consent should be unanimous. 

One of the more controversial RUPA 
provisions is §404(e): “a partner does 
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not violate a duty or obligation under 
this Act or under the partnership agree- 
ment merely because the partner’s con- 
duct furthers the partner’s own inter- 
est.” There are two _ possible 
interpretations." The narrow interpre- 
tation is that it means: “the fact that a 
partner personally directly benefits 
from the partner’s conduct in the part- 
nership context does not, without more, 
establish a violation of the partner’s 
duties or obligations.” The broad inter- 
pretation of §404(e) is that “pursuit of 
self interest cannot be a violation” of 
the obligation of good faith and fair 
dealing. Both interpretations have sup- 
port in Comment 5. However, the au- 
thors of one leading treatise conclude 
that the broad interpretation was in- 
tended.'? Since §404(e), especially as 
broadly interpreted, is a profound 
change in partnership law, the change 
should be well understood, and then if 
a narrow interpretation is preferred, it 
can be accomplished through the part- 
nership agreement. 

The rights provided by §403 (concern- 
ing information) and §404 (concerning 
a partner’s conduct) are enforceable by 
the remedies provided by §405. The 
rights in §§403-404 may not be totally 
negated by agreement, because §103(b) 
restricts the ability to amend §§403- 
404. However, the remedies section, 
§405, is not on the §103(b) list of provi- 
sions that may not be totally elimi- 
nated. Can the rights in §§403-404 be 
eviscerated by eliminating the rem- 
edies in §405? The Comments clearly 
answer no, even though the RUPA pro- 
visions themselves do not appear to 
answer the question.’’ In any event, it 
is clear that the remedies in §405 can 
be restricted, but to what extent is very 
unclear. '* 


Disclosure of and 
Access to Information 

RUPA includes a broad right of ac- 
cess of all partners to partnership books 
and records. §403(b). There is a simi- 
lar broadly defined disclosure obliga- 
tion that does not require a demand 
(§403(c)(1)), unlike the UPA provision 
that does require a demand (UPA §20).® 
These rights may not be unreasonably 
restricted by agreement. §103(b)(3). 

The information to be disclosed is 
“any information concerning the 
partnership’s business and affairs,” 
which is arguably narrower than the 
UPA’s reference to information concern- 
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ing “all things affecting the partner- 
ship.”A RUPA agreement might use the 
latter term to be sure that UPA rights 
are not diluted. A RUPA agreement 
might also define when information to 
be disclosed under §403(c) is “reason- 
ably required for the exercise of a 
partner’s rights and_ duties” 
(§403(c)(1)), or “unreasonable or other- 
wise improper under the circum- 
stances,” (§403(c)(2)), and specify a dis- 
pute resolution mechanism for these 
issues, including allocation of costs." 
The partnership agreement may not 
“unreasonably restrict” the right of ac- 
cess of partners to books and records. 
§103(b)(2). A RUPA partnership agree- 
ment should define books and records 
to be kept by the partnership (for ex- 
ample, to define “books and records” to 
refer not only to financial information, 
but also to all records and files main- 
tained for any purpose), and define the 
rights of partners for access to them, 
specify who is to keep and maintain 
them, and where. It may be desirable 
to make it clear that in any action to 
compel compliance with a demand for 
information, the burden of proof would 
rest on the party refusing the demand.” 


Partnership Disputes 

The rules governing partnership dis- 
putes and breakups are changed, as are 
the remedies available to partners. 
Under the UPA, virtually all partner- 
ship disputes are resolved by initiating 
an accounting.'* Generally speaking, 
any other partnership-related claims, 
such as breach of fiduciary duty or 
breach of contract, may be brought only 
in the context of an accounting action. 

RUPA expands the accounting rem- 
edy, and allows the partnership agree- 
ment to specify when the right to an 
accounting arises. See §405(b)(1). More 
fundamentally, RUPA authorizes suits 
by the partnership itself against a part- 
ner (which is consistent with RUPA’s 
entity theory). §405(a). (RUPA does not 
authorize derivative type actions.) 

Neither the statute itself nor the of- 
ficial Comments provides any detail as 
to how suits by the partnership against 
a partner should be dealt with.’® There- 
fore, it is up to the drafter to provide 
appropriate procedures. For example, 
how can such a suit by the partnership 
be commenced? Who has the authority? 
In a large partnership, should author- 
ity be delegated to an executive com- 
mittee? Some provision is necessary to 


avoid the deadlock that would result 
from the interpretation that suing a 
partner is not in the ordinary course, 
requiring a unanimous vote, including 
that of the partner to be sued. See 
§401(). 


Dissociation and Dissolution 

Under the UPA, the departure of a 
partner caused a dissolution of the part- 
nership. UPA §29. Under RUPA, depar- 
ture of a partner is called a “dissocia- 
tion” (§601); a dissociation may lead to 
a cash buyout of the partner under Ar- 
ticle 7, or to dissolution and winding 
up of the partnership under Article 8. 
The term “dissolution,” which has an 
uncommon and confusing definition 
under the UPA, is unfortunately used 
again in RUPA, but in yet another way. 
§805. 

The RUPA partnership agreement 
should generally provide that a 
partner’s notice of dissociation must be 
in writing; otherwise, under §§601 and 
102, disputes may arise over oral no- 
tices. Section 601(2) specifically allows 
the partnership agreement to specify 
events causing dissociation other than 


those provided in §601. Events that 
might be added include the termination 
or suspension of a professional license 
in a professional service partnership, 
or the failure to meet a capital call.” 

In an at-will partnership, that is, one 
without a definite term, a partner may 
trigger the dissolution and termination 
of the partnership by withdrawing as a 
partner. §801(1). In this respect, RUPA 
is very similar to the UPA. (UPA §29). 
However, this provision may, and gen- 
erally should, be modified by agree- 
ment. For example, the agreement 
could provide the partnership would 
continue unless a specified vote of the 
partners approved dissolution and 
winding up.” In a partnership with a 
definite term, there are a number of 
circumstances that cause automatic 
dissolution and winding up, unless the 
partners thereafter vote to continue the 
partnership within 90 days. The drafter 
should consider amending this provi- 
sion to provide that the events referred 
to in §801(2) do not cause a dissolution 
automatically, but only upon a specified 
vote. 

The drafter of a RUPA partnership 
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agreement should also give careful at- 
tention to the provisions concerning a 
buyout under §701(a), to determine 
whether the valuation process provided 
by RUPA is satisfactory, and if not, to 
provide a customized buyout provision. 
Similar issues would arise under the 
UPA, but if the UPA agreement has 
detailed provisions dealing with the fi- 
nancial consequences of “dissolution,” 
they will need revision to conform to the 
new definitions and provisions of 
RUPA. More substantially, issues such 
as valuation of fixed assets, accrual of 
long-term or contingent liabilities, and 
good will should be considered.” 

RUPA provides “reasonable compen- 
sation” to partners who provide services 
during the winding up of a partnership. 
§401(h). The UPA rule was the oppo- 
site—no such compensation. UPA 
§18(f). In a professional service corpo- 
ration, particularly a law firm, differ- 
ent rules may or should apply.” 

UPA §42 provides that if a partner is 
wrongfully expelled, or in certain other 
circumstances, the withdrawing (retir- 
ing) partner is entitled to the value of 
his or her interest in the partnership 
as of the date of expulsion (the dissolu- 
tion date), and may elect to receive in- 
terest on that value from the date of 
dissolution to the date of payment. Al- 
ternatively, the withdrawing partner 
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may elect to receive the “profits attrib- 
utable to the use of his right in the prop- 
erty of the dissolved partnership,” from 
the date of dissolution until the date of 
payment. The purpose of this provision 
is to encourage prompt settlements and 
to prevent windfalls to the remaining 
partners.”* 

There is no parallel provision to UPA 
§42 in RUPA. There is no published 
explanation for this omission. Conse- 
quently, a RUPA partnership may 
wrongfully expel a partner, and convert 
the partner from an equity owner to a 
mere creditor entitled only to interest, 
without his or her consent, even though 
the former partner may not have been 
released from liabilities by the 
partnership’s creditors.” Restoring this 
UPA right, or some version of it, should 
be considered in drafting a RUPA agree- 
ment. 


Choice of Law 

General choice of law principles ap- 
ply to pre-RUPA partnerships because 
the UPA has no choice of law provision. 
In contrast, RUPA has a specific choice 
of law provision, §106, under which a 
partnership is governed by the law of 
the jurisdiction in which the partner- 
ship has its “chief executive office.” 
There are a number of issues raised by 
this section: 

1) It may be amended by the part- 
nership agreement, so long as funda- 
mental choice of law principles are not 
offended. 

2) “Chief executive” office is not de- 
fined. The Comments to §106 say that 
the term is taken from Article 9 of the 
Uniform Commercial Code, but the 
term is not defined in the UCC either, 
or in any cases decided under the UCC 
in the partnership context. And the 
UCC does not use the location of the 
chief executive office for choice of law 
purposes.”® 

3) If the partnership agreement is 
silent as to choice of law, or simply re- 
states §106, who has the power to de- 
termine the location of the chief execu- 
tive office? If that power is given 
explicitly or implicitly to one partner, 
that partner can then single handedly 
control the choice of law decision for the 
partnership. 

4) Choice of law is much more sig- 
nificant since the advent of RUPA.?’ 
Prior to RUPA, partnership law was 
generally uniform throughout the coun- 
try. Every state except Louisiana 
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adopted the UPA, and 75 years of case 
law created a high degree of consis- 
tency. In the absence of an explicit 
agreement as to the applicable law, the 
choice of law was generally made by 
reference to the “most significant rela- 
tionship” test in the Restatement (Sec- 
ond) of Conflict of Laws (1969). 

After RUPA, the choice of law situa- 
tion is much more complex. Only 11 
states have adopted RUPA; the UPA 
still governs in the rest of the states. 
Whereas the text of the UPA was almost 
exactly the same in all states that 
adopted it, there are significant varia- 
tions among the 11 states that have 
adopted RUPA. 

Therefore, the drafter’s consider- 
ations include: 1) making an explicit 
choice of law; 2) defining “chief execu- 
tive office,” or simply amending the 
term out of existence, at least for choice 
of law purposes;” and 3) specifying who 
has the right to determine the location 
of the chief executive office, and/or to 
change that location. 


Ethical Considerations 

Under RUPA, it is clear that a part- 
nership is a distinct legal entity. §201. 
Under Rule 4-1.13 of the Rules Regu- 
lating The Florida Bar, a lawyer may 
be retained by an organization and rep- 
resent the organization. However, as 
the comment to the rule indicates, con- 
flicts may arise between the organiza- 
tion (partnership) and its constituents 
(partners).” At a minimum, the lawyer 
must advise the partners that he or she 
represents the entity and not the part- 
ners. 
In a great many cases, it will be inappropri- 
ate for a single lawyer to “represent the 
partnership” in the transition to RUPA; the 
different positions of the partners will in- 
evitably require the process be adversarial 
in some sense and it would be either impos- 


sible or improper for the lawyer to subordi- 
nate the conflict.” 


The lawyer must also be alert to po- 
tential conflicts between the interests 
of various partners and groups of part- 
ners with respect to many issues raised 
by RUPA. 


Unless the partners are truly undifferenti- 
ated their age and life expectancy, by the 
nature and amount of their contributions 
and distributions, by the nature and extent 
of their participation in the enterprise, by 
the level and usefulness of the information 
on the enterprise they possess, and by their 
expectations for the venture and their risk 
adversity, circumstances will require sepa- 
rate counsel for the participants.*! 
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One scholar believes that unless 
RUPA’s default provisions are modified 
by agreement, “unsophisticated and 
unrepresented partners will be disad- 
vantaged.”*? Minority partners lose 
their ability under the UPA to compel 
dissolution and also lose the protection 
of a much higher standard of fiduciary 
duty. In fact, the partners who benefit 
the most from current fiduciary duty 
law may be the most disadvantaged by 
RUPA. At a minimum, this needs to be 
understood as of January 1, 1998, and 
should receive serious negotiating and 
drafting consideration.O 
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CRIMINAL LAW 


Tragedy Behind the Wheel 
Understanding Manslaughter by Culpable 
Negligence, Vehicular Homicide, 
and DUI Manslaughter 


very day millions of people 

travel Florida roadways, and 

when a driver unintentionally 

kills another person the crimi- 
nal justice system is often called upon 
to determine culpability. It may be dif- 
ficult to decide, however, exactly which 
crime a driver has committed. Indeed, 
judges, prosecutors, defense attorneys, 
and juries frequently struggle with 
whether a motor vehicle homicide con- 
stitutes a criminal act at all.’ 

The purpose of this article is to dis- 
cuss the three most common motor ve- 
hicle homicide charges: manslaughter 
by culpable.negligence, vehicular homi- 
cide, and DUI manslaughter.? While 
they often appear to overlap, each has 
unique properties practitioners should 
be aware of to represent most effec- 
tively their client, be it a defendant or 
the State of Florida. 


The Statutes 

Manslaughter by culpable negli- 
gence, a second degree felony,’ involves 
the killing of a human being where the 
defendant engages in: 
a course of conduct showing reckless disre- 
gard of human life, or of the safety of per- 
sons exposed to its dangerous effects, or 
such an entire want of care as to raise a 
presumption of a conscious indifference to 
consequences, or which shows wantonness 
or recklessness, or a grossly careless disre- 
gard of the safety and welfare or the public, 
or such an indifference to the rights of oth- 
ers as is equivalent to an intentional viola- 
tion of such rights.‘ 


While manslaughter by culpable neg- 
ligence may be committed in a variety 
of contexts,° motor vehicle examples 
include killing an infant passenger 
when the defendant was fleeing from 
law enforcement and lost control of the 
car;® causing the death of a person af- 


Even if drug 
or alcohol 
consumption is a 
factor, additional 
circumstances often 
must exist to 
separate an 
inexplicable highway 

tragedy from one 

with criminal 

recourse 


by Adam Hersh 


ter attempting to demonstrate the ac- 
celeration of a car on a wet highway and 
consequently losing control;’ and kill- 
ing a child pedestrian after the defen- 
dant had been drinking alcohol, boasted 
of the car’s speed, spun the wheels, ac- 
celerated along a narrow street, and 
shifted around in his seat before strik- 
ing the child.® 

Contrasted to manslaughter by cul- 
pable negligence is vehicular homicide, 
a third-degree felony, which is “the kill- 
ing of a human being by the operation 
of a motor vehicle by another in a reck- 
less manner likely to cause the death 
of, or great bodily harm to, another.” 
The “reckless manner” portion of this 
statute has been interpreted to mean 
the state must prove not just simple 
negligence, but “willful or wanton dis- 
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regard for safety,” the standard for reck- 
less driving.!° Examples of vehicular 
homicide include killing a bicyclist af- 
ter the defendant weaved in and out of 
traffic, disregarded a yellow traffic sig- 
nal, and accelerated through a red 
light;" killing a driver in an oncoming 
lane after the defendant sped in the 
rain on a hilly two-lane road and at- 
tempted to pass another vehicle in a no- 
passing zone;” and killing a five-year- 
old child pedestrian when the 
defendant drove 50-60 mph in a posted 
30 mph zone with no obstructions in the 
driver’s way in a residential area with 
many children and a “Slow—Children 
Playing” sign. The driver also failed to 
reduce her speed before or after the col- 
lision.'* 

If death occurs when a defendant 
drives under the influence to the extent 
normal faculties are impaired or with 
an unlawful blood or breath alcohol 
level, the driver may be guilty of DUI 
manslaughter. This second-degree 
felony occurs when a DUI defendant, 
by reason of operating a motor vehicle, 
“causes .. . [t]he death of any human 
being.”** Unlike vehicular homicide, 
which requires willful or wanton behav- 
ior to convict, the state only needs to 
show simple negligence in a DUI man- 
slaughter prosecution.» Examples in- 
clude killing another driver after the 
defendant, under the influence of 
Demerol, drove her van into the victim’s 
station wagon;" killing another driver 
after the defendant, under the influence 
of alcohol, ran a red light at a high rate 
of speed and struck the victim’s car in 
an intersection; and killing the driver 
of an oncoming vehicle after the defen- 
dant, with a blood alcohol level of 0.20, 
turned his vehicle directly in front of 
the victim’s automobile.'® 


5 
| 


Varying Degrees of 
Negligence 

One of the most important distinc- 

tions among manslaughter by culpable 
negligence, vehicular homicide, and 
DUI manslaughter is that each has a 
different threshold of negligence. Cul- 
pable negligence is the highest stan- 
dard, while vehicular homicide con- 
tains the middle standard of 
recklessness or willful or wanton dis- 
regard for safety,”° and DUI manslaugh- 
ter contains the lowest standard— 
simple negligence.” In McCreary uv. 
State, 371 So. 2d 1024,1026 (Fla. 1979), 
the Florida Supreme Court noted that 
vehicular homicide is properly viewed 
as a helpful link in cases “where the 
degree of negligence falls short of cul- 
pable negligence but where the degree 
of negligence is more than a mere fail- 
ure to use ordinary care.” In Magaw v. 
State, 537 So. 2d 564 (Fla. 1989), the 
Florida Supreme Court stated that in 
DUI manslaughter prosecutions: 
{T]he state is not required to prove that the 
operator’s drinking caused the accident. The 
statute requires only that the operation of 
the vehicle should have caused the accident. 
Therefore, any deviation or lack of care on 
the part of a driver under the influence to 
which the fatal accident can be attributed 
will suffice.?? 

In light of these three standards of 
proof, prosecutors should carefully ana- 
lyze traffic homicides before filing 
charges for manslaughter by culpable 
negligence. Courts on numerous occa- 
sions have concluded a defendant did 
not commit manslaughter where, for 
example, death results only from exces- 
sive speed,” faulty brakes, commis- 
sion of traffic infractions,” or running 
a stop sign.”* Culpable negligence pros- 
ecutions are fact-intensive, and the to- 
tality of circumstances govern whether 
the charge is appropriate.”’ 

Where more than one factor exists, 
such as excessive speed combined with 
driving on the wrong side of the road 
or in a school zone when children are 
crossing, the case for manslaughter 
strengthens.” If a defendant is under 
the influence, DUI manslaughter may 
be the wiser course for prosecution as 
it requires a lesser degree of negligence 
than manslaughter by culpable negli- 
gence. However, in cases where alcohol 
is one of many factors but impairment 
would be difficult to show, the state may 
wish to charge manslaughter by cul- 
pable negligence and use alcohol con- 
sumption as one of several elements 


showing the higher standard of miscon- 
duct.” 


Double Jeopardy and 
Lesser Offenses 

Vehicular homicide, a third-degree 
felony, is a permissive lesser included 
offense of the second-degree felonies of 
DUI manslaughter and manslaughter 
by culpable negligence.*° While reckless 
driving is a lesser offense of vehicular 
homicide,” a requested instruction for 
reckless driving need not be given 
where it is undisputed that a death has 
occurred as a result of the accident. 
Where DUI manslaughter is alleged, 
driving under the influence is a neces- 
sarily included lesser offense such that 
a defendant cannot be convicted of both 
arising out of a single accident.* 

In what has been called the “cne 
death/one conviction rule,” the Florida 
Supreme Court has concluded that 
double jeopardy principles allow only 
one homicide conviction for a single 
death.** Thus, in Houser v. State, 474 
So. 2d 1193 (Fla.1985), the court stated 
a defendant could not be convicted and 
sentenced for both vehicular homicide 
and manslaughter by driving while in- 
toxicated (the predecessor to DUI man- 
slaughter) where one person was killed. 
This principle was reaffirmed in 
Chapman v. State, 625 So. 2d 838 (Fla. 
1993), in which the court concluded the 
defendant could not be convicted of DUI 
manslaughter and vehicular homicide 
stemming from the death of one person. 

The results in Houser and Chapman 
are intriguing in light of F.S. §775.021, 
which provides the rules of construction 
for the Florida Criminal Code.* These 
rules allow separate punishment for 
separate offenses even if they are com- 
mitted during a single criminal epi- 
sode.** Offenses are separate “if each 
offense requires proof of an element 
that the other does not, without regard 
to the accusatory pleading or the proof 
adduced at trial.”*’ Vehicular homicide 
and DUI manslaughter require differ- 
ent standards of negligence, and DUI 
manslaughter requires a separate ele- 
ment that the defendant drove with an 
unlawful blood or breath alcohol level 
or to the extent normal faculties were 
impaired.*® 

The different elements of these 
crimes also satisfy the standard set 
forth in Blockburger v. United States, 
284 U.S. 299 (1932), which asks 
whether each offense contains an ele- 


ment contained in the other. If the of- 
fenses have the same elements, then 
double jeopardy bars additional punish- 
ment; if they do not have the same ele- 
ments, then prosecution under the dif- 
ferent statutes may proceed.* Because 
of the different elements of proof, mul- 
tiple convictions for a single motor ve- 
hicle homicide may be permitted one 
day in Florida. Indeed, a number of 
states have already moved in that di- 
rection.“ The Florida Supreme Court 
has recently endorsed multiple convic- 
tions in a variety of other criminal con- 
texts, indicating the court may revisit 
earlier restrictions in motor vehicle 
homicide cases.*! 


Conclusion 

Close case analysis is required to de- 
termine whether a driver has committed 
a criminal homicide offense. Even if drug 
or alcohol consumption is a factor, addi- 
tional circumstances often must exist to 
separate an inexplicable highway trag- 
edy from one with criminal recourse. By 
bringing together a thorough under- 
standing of the facts, statutes, and case 
law, pxrties can work toward the ultimate 
resolution of justice. O 
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TAX LAW NOTES 


Estate, Gift, and Trust Tax Changes Made by 
Taxpayer Relief Act of 1997 


he Taxpayer Relief Act of 

1997 was enacted on August 

5, 1997. In sheer volume, it 

is a significant body of tax 
legislation affecting almost every tax- 
payer. From an estate and gift tax 
standpoint, it has been publicized as 
providing tax relief and major reforms. 
While the new Act certainly makes nu- 
merous changes in tax laws involving 
estate and gift tax planning, its overall 
tax savings or reforms are not signifi- 
cant when compared to prior tax acts 
such as the Economic Recovery Tax Act 
of 1981 with its unlimited marital de- 
duction, the Tax Reform Act of 1986 
with its generation-skipping transfer 
tax provisions, or the valuation rules 
prescribed by the Omnibus Budget Rec- 
onciliation Act of 1990. 


Increased Unified Credit and 
Adjustments for Inflation 

Since 1987, U.S. citizens and resi- 
dents have had a unified credit of 
$192,800 for computing federal estate 
and gift taxes. This credit exempted a 
total of $600,000 of taxable gratuitous 
transfers whether made during lifetime 
or at death. Estates greater than 
$600,000 were required to file a federal 
estate tax return. The unified credit 
and benefit of brackets lower than 55 
percent were phased out for estates 
exceeding $10,000,000 by increasing 
the maximum federal tax rate from 55 
to 60 percent for estates valued between 
$10,000,000 and $21,040,000. 

The new law increases the unified 
credit exemption equivalent in phases 
to $1,000,000 by the year 2006 and this 
exemption equivalent is now known as 
the “applicable credit amount.” The 
actual credit against the tax is based 
on the amount of tentative tax that 
would be imposed upon the applicable 
exclusion amount for the year involved. 


In sheer volume, 
the Taxpayer 
Relief Act of 

1997 is a 
significant body 
of tax legislation 
affecting almost 

every taxpayer 


by Peter T. Kirkwood 


The applicable exclusion amount for 
taxable gifts or estates is phased in as 
follows: 


Year Exclusion Amount 
1998 $ 625,000 
1999 $ 650,000 
2000 $ 675,000 
2001 $ 675,000 
2002 $ 700,000 
2003 $ 700,000 
2004 $ 850,000 
2005 $ 950,000 
2006 $1,000,000 


The applicable exclusion amount is 
not increased for future inflation and 
its phase in over the next six years is 
almost insignificant from an estate 
planning standpoint. Federal estate tax 


returns will now be required for estates 
that exceed the new applicable exclu- 
sion amounts.” The phase out of the 
unified credit and graduated tax brack- 
ets for large estates continues to begin 
at gross estates of $10,000,000 with an 
increased bracket differential of five 
percent until the benefits of the credit 
and lower brackets are eliminated.° 

Certain other estate and gift tax con- 
cepts are indexed for inflation under the 
Act. The $10,000 annual exclusion for 
gifts will be indexed for inflation occur- 
ring after 1997 for gifts made after cal- 
endar year 1998.‘ The annual exclusion 
amount will only be rounded up in in- 
crements of $1,000 to ease the admin- 
istration of the indexing. Therefore, 
cumulative inflation must equal or ex- 
ceed 10 percent after calendar year 
1997 before the annual exclusion 
amount is increased to $11,000 for gifts 
made in succeeding years. The 
$1,000,000 generation-skipping trans- 
fer tax exemption is indexed for infla- 
tion in increments of $10,000.5 The 
$750,000 limit on the special use valu- 
ation rules of Code §2032A for farms or 
qualified business real property is simi- 
larly indexed for inflation in $10,000 
increments. 

The increases in the unified credit 
and indexing concepts might not re- 
quire revision to current estate plan- 
ning documents. For a married couple 
with a several million dollar combined 
estate, their estate planning documents 
probably contain provisions that “by 
formula” create unified credit and mari- 
tal deduction shares based on the maxi- 
mum credit available at the time of 
death. Similarly, use of the generation- 
skipping transfer tax exemption within 
estate planning documents is also usu- 
ally referenced by formula. Irrevocable 
trusts often provide for the addition of 
annual gifts and the qualification of 
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those gifts by the use of “Crummey” 
provisions, but these provisions also 
generally refer to the “maximum” 
amount of property that can be trans- 
ferred gift tax free. As a result, future 
gifts to most existing irrevocable trusts 
can be increased as the indexing allows 
without the need for new irrevocable 
trusts. 


Family-Owned 
Business Exclusion 

New Code §2033A allows the per- 
sonal representative of a decedent’s es- 
tate to exclude part or all of the value 
of a qualified family business from the 
gross estate. The exclusion may be 
taken only to the extent that the uni- 
fied credit applicable exclusion amount 
and the family-owned business exclu- 
sion amount do not exceed $1,300,000. 
In 1998, the unified credit applicable 
exclusion amount is $625,000 and the 
maximum family-owned business ex- 
clusion amount will be $675,000. In 
2006, the maximum family-owned busi- 
ness exclusion amount will be 
$300,000. There is no indexing for in- 
flation and there is no comparable gift 
tax exclusion for lifetime gratuitous 
transfers of business interests. 

While the general rule is easily 
stated, the statutory rules for initial 
qualification for the exclusion are com- 
plex and the statute imposes participa- 
tion and continued ownership require- 
ments that can result in a recapture of 
the tax benefits afforded by the exclu- 
sion. To qualify for the exclusion, the 
value of the decedent’s family-owned 
business interests must pass to quali- 
fied heirs and must exceed 50 percent 
of the decedent’s adjusted gross estate. 
A qualified family-owned business in- 
terest is defined as any ownership in- 
terest in a United States trade or busi- 
ness, regardless of the form of entity, if 
the ownership of the trade or business 
is held 1) at least 50 percent by one fam- 
ily; 2) 70 percent by two families; or 3) 
90 percent by three families. If owned 
by more than one family, the decedent’s 
family must own at least 30 percent of 
the business. 

The term “family” is broadly defined 
to include the decedent’s spouse, lineal 
descendants of the decedent, of the 
decedent’s spouse, or of a parent of the 
decedent, a spouse of such a lineal de- 
scendant, ana the decedent’s ancestors. 
There are additional definitional rules 
for applying the exclusion to tiered 


There is no 
indexing for 
inflation and no 
comparable gift tax 
exclusion for 
lifetime gratuitous 
transfers of 
business interests 


business entities and entities with 
multiple classes of stock. 

Certain businesses do not qualify as 
family-owned business interests. Busi- 
nesses principally located outside the 
United States do not qualify; nor do 
businesses whose stock or other own- 
ership interests have been publicly 
traded within the three years prior to 
the decedent’s death.® 

The value of a qualifying family-owned 
business interest is reduced to the extent 
the trade or business owns cash or mar- 
ketable securities in excess of working 
capital needs, or passive assets.’ The leg- 
islative history indicates that working 
capital needs should be determined based 
on historical needs of the business, us- 
ing the “Bardahl Formula” described in 
a 1965 Tax Court memorandum case.*® 
Passive assets are defined to include as- 
sets that produce dividends, interest, 
rents, royalties, and other forms of pas- 
sive income; interests in trusts and part- 
nerships; and assets that produce no in- 
come. In sum, the statute intends to strip 
down the value of the business interest 
to its core business value. 

After determining the stripped-down 
value of the family-owned business in- 
terests, the next step is to test whether 
the value of the interest exceeds 50 per- 
cent of the decedent’s “adjusted gross 
estate.” This is also a complex test in 
that all lifetime gifts of such business 
interests made to qualified family mem- 
bers are added to the numerator and 
denominator of the fraction to deter- 
mine if the 50 percent test is met. The 
denominator of the fraction, the 
decedent’s adjusted gross estate, is also 
augmented by gifts of any other type of 
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assets to a decedent’s spouse within the 
10 years prior to the decedent’s death, 
and by gifts to any other person within 
the three years prior to the decedent’s 
death.® The recordkeeping for this test 
will be difficult in many cases. 

To make matters even more complex, 
the statute imposes historical and post- 
death participation requirements to 
ensure qualified family members ac- 
tively participate in the family busi- 
ness. There are also recapture rules 
intended to recapture the tax benefits 
afforded by the exclusion of value in 
situations including where family par- 
ticipation failed to continue after the 
death of the decedent, or if the business 
is sold, within 10 years after the 
decedent’s death. If one of the recapture 
events occurs, an additional tax is im- 
posed on a sliding scale based on the 
number of years after death in which 
the event occurred. 

The provisions of Code §2033A are not 
only complex, but the implementation of 
the law by typical estate planning docu- 
ments is also problematic. For example, 
assume a decedent’s estate meets the 
technical requirements of Code §2033A 
and the decedent has his or her entire 
unified credit available at death. The 
decedent's will or revocable trust provides 
for the creation of a unified credit share 
for the decedent’s spouse and/or children 
and a marital share for the decedent’s 
spouse. The decedent dies in 1998 when 
his or her unified applicable credit 
amount is $625,000. 

If the decedent’s personal represen- 
tative elects to take advantage of the 
statutory exclusion, can $675,000 of the 
family-owned business interests or 
other assets be allocated to the unified 
credit share? At a minimum, a specific 
direction in the document requiring 
assets excludable from the decedent’s 
gross estate to be added to the unified 
credit share would seem to be neces- 
sary. If the unified credit share is 
funded with $1,300,000 of asset value 
and is designed with generation-skip- 
ping transfer tax exemptions in mind, 
is the unified credit share $625,000 of 
asset value or $1,300,000 of asset value 
for this purpose? Probably $1,300,000 
because to answer otherwise would sub- 
stantially expand the benefit of the 
statutory $1,000,000 exclusion. 

Will the personal representative be 
reluctant to make the election if the 
decedent’s spouse is not the sole ben- 
eficiary of the unified credit trust? The 
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election will reduce the spouse’s mari- 
tal share and subject the business in- 
terest to taxation if sold by the unified 
credit trust, or family participation in 
the business ceases, within the recap- 
ture period. These types of questions 
will need to be analyzed and answered 
in order to coordinate estate planning 
documents with the new laws. 


Qualified Conservation 
Easement Exclusion 

The Act provides land owners an in- 
centive to donate real estate develop- 
ment rights for conservation purposes. 
Under pre-Act law, an estate was en- 
titled to an estate tax deduction for the 
value of a real property interest con- 
tributed to a charitable organization for 
conservation purposes.’® A new Code 
provision allows a personal represen- 
tative to elect to exclude from a 
decedent’s gross estate up to 40 percent 
of the value of land subject to a quali- 
fied conservation easement, reduced by 
the Code §2055(f) deduction amount." 
The exclusion amount is capped at 
$500,000 for decedents dying in 2002 
or thereafter, with a phase-in cap be- 
ginning at $100,000 in 1998 and in- 
creasing in $100,000 increments until 
2002. The distributee of land subject to 
a qualified conservation easement re- 
ceives a carryover basis instead of a 
stepped-up fair market value basis to 
the extent the value of the land is ex- 
cludable from the decedent’s estate. 
Note that there is no corresponding 
basis rule for the family-owned busi- 
ness exclusion of Code §2033A. The con- 
servation easement exclusion is in ad- 
dition to the exclusion provided for 
family-owned businesses, but presents 
the same types of issues for the estate 
planning attorney as described in the 
preceding section of this article. 

To determine the exclusion amount, 
you first determine the value of the 
property with and without the ease- 
ment. The difference between the two 
values is the value of the easement. The 
value of the easement is then converted 
to a percentage of the value of the prop- 
erty without the easement. For ex- 
ample, if the property’s value without 
the easement is $1,000,000 and the 
value of the easement is $250,000, the 
easement’s percentage value is 25 per- 
cent. The “applicable percentage” for 
purposes of determining the amount of 
the estate tax exclusion is a maximum 
of 40 percent reduced by two percent 


for each percentage point by which the 
value of the easement is less than 30 
percent of the unrestricted value of the 
land. In this case, the applicable per- 
centage is 30 percent (i.e., 40%- 
[(2%)x(5)]). The exclusion amount is 30 
percent of the $750,000 restricted land 
value, or $225,000, but the exclusion 
amount is capped at $100,000 for a de- 
cedent dying in 1998. 

In order to qualify for this exclusion, 
the land must be located within 25 miles 
of a metropolitan area or a national park 
or wilderness area, or within 10 miles of 
an urban national forest as designated 
by certain federal agencies. Moreover, the 
land must have been owned by the dece- 
dent or his or her family at all times dur- 
ing the three-year period ending on the 
decedent’s death. 


Gifts From Revocable Trust— 
Three-Year Rule 

As a matter of convenience, many 
grantors of revocable trusts prefer to 
make annual gifts directly from their re- 
vocable trusts. The Internal Revenue 
Service has taken the position that gifts 
made directly from revocable trusts 
within three years of the grantor’s death 


were includable in a grantor’s gross es- 
tate pursuant to the operation of the rules 
of Code §2038 and §2035. This has caused 
grantors to make gifts in a two-step man- 
ner, first transferring the asset from the 
trust to the grantor, followed by the gift 
from the grantor to the donee. 

Code §2035(e) was amended to pro- 
vide that transfers from typical revo- 
cable trusts, as defined in Code §2036, 
are treated as made directly by the 
grantor/decedent for gift tax purposes. 
Thus, a gift from a revocable trust will 
qualify for the annual exclusion from 
gift taxes and will not be includable in 
the grantor/decedent’s gross estate. 


Throwback Rules 
and Code §644 Gain 

In a move toward reform and simpli- 
fication, the Act repeals Code §644 and 
§665(c). Code §644 was originally in- 
tended to prevent a person from trans- 
ferring low basis property to a 
nongrantor irrevocable trust to achieve 
a lower income tax bracket on the ulti- 
mate sale of the property. It provided 
that property sold within two years of 
such a transfer would be taxed at the 
donor’s tax rates rather than the trust’s. 
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The Tax Reform Act of 1986 compressed 
trust income tax brackets to the point 
that Code §644 has become unneces- 
sary to prevent the original perceived 
tax advantage. 

Code §665(c), known as the “throw- 
back” rules for trust income tax com- 
putations, has similarly outlived its 
purpose and has been repealed. The 
throwback rules were designed to pre- 
vent accumulating income in an irre- 
vocable trust at lower income tax brack- 
ets than the beneficiary’s. They were 
complex from a compliance standpoint 
and their repeal will be well received 
by income tax return preparers. The 
repeal is effective with respect to dis- 
tributions made in tax years beginning 
after August 5, 1997. 


Repeal of 15 Percent Excess 
Distribution Tax 

Under pre-Act Code §4980A, certain 
lifetime distributions from large quali- 
fied retirement plans or IRAs were sub- 
ject to a 15 percent excise tax. If an in- 
dividual died with an excess retirement 
plan accumulation, a 15 percent excise 
tax was similarly imposed under Code 
§4980A. These excise taxes seemed to 
cause an inordinate amount of time to 
be expended on income tax and estate 
tax planning for individuals with large 
plan benefits or IRAs. The new Act re- 
peals both excise taxes retroactive to 
January 1, 1997. 


Provisions Affecting 
Charitable Remainder Trusts 

Charitable remainder trusts are 
popular estate and income tax planning 
vehicles. They are governed by the 
statutory rules of Code §664. The stat- 
ute defines a charitable remainder an- 
nuity trust (“CRAT”) as a trust that is 
required to pay a fixed-dollar amount 
of at least five percent of the initial 
value of the trust property to an indi- 
vidual or individuals for life or a fixed 
term of less than 20 years, with the re- 
mainder interest payable to charity. A 
charitable remainder’ unitrust 
(“CRUT”) is a trust that is required to 
pay a fixed percentage of a least five 
percent of the fair market value of the 
trust’s property determined annually to 
an individual or individuals for life or 
a fixed term of less than 20 years, with 
the remainder payable to charity. 

The Internal Revenue Service has 
expressed a concern with certain types 
of CRATS and CRUTS that may be de- 
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Code $664 to 
prohibit CRATS and 
CRUTS from having 
a maximum payout 
rate in excess of 
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signed to achieve tax avoidance. CRATS 
and CRUTS are generally exempt from 
income taxes. Under the purported abu- 
sive CRAT or CRUT, a grantor trans- 
fers low basis appreciated assets to the 
trust and directs that the trust is a 
short term trust, perhaps with a two- 
or three-year term. The annuity or 
unitrust payout rate of the trust is fixed 
at an extremely high rate, such as 80 
or 90 percent. The assets of the trust 
generate very little income during the 
first year of the trust and are sold on 
the first day of the second year of the 
trust. The large mandatory first-year 
distribution is made shortly thereafter. 
The taxpayers then argue that the large 
distribution made at the beginning of 
the second year of the trust relates to 
the first year’s low or nonexistent trust 
income and, thus, is generally tax free 
to the beneficiary. The succeeding year’s 
much smaller distribution to the ben- 
eficiary will result in income to the ben- 
eficiary and then the trust terminates. 
The result, deemed abusive by the IRS, 
is that most of the capital gain inher- 
ent in the contributed assets has been 
realized by the individual beneficiary 
but has escaped taxation. 

TheAct revises Code §664 to prohibit 
CRATS and CRUTS from having a 
maximum payout rate in excess of 50 
percent of the trust asset’s fair market 
value.’ The legislative history indi- 
cates that trusts failing this test will 
be taxed as complex trusts and, there- 
fore, all the trust’s income and gains 
will be taxed to the beneficiary of the 
trust in accordance with the distribu- 
tion rules of Code §661 and §662. 

Code §664 has also been revised to 
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require that CRATS and CRUTS have 
a minimum remainder interest value 
of at least 10 percent of the value of the 
property transferred to the trust.” 

On a final note, estate planners will 
be pleased to note that Code §170(e)(5) 
has been extended, once again, to June 
30, 1998. This is the statutory provi- 
sion that allows a taxpayer to base his 
or her income tax deduction for trans- 
fers of publicly traded stock to certain 
private foundations and charitable re- 
mainder trusts on the stock’s fair mar- 
ket value rather than its adjusted tax 
basis. 


1LR.C. §2010. 

2 L.R.C. §6018(a)(1). 

3 T.R.C. §2001(c)(2). 

4 LR.C. §2503(b)(2). 

5 L.R.C. §2631(c). 

T.R.C. §2033A(e)(2). 

7 TLR.C. §2033A(e)(2)(d). 

8 Bardahl Mfg. Corp. v. Commissioner, 24 
T.C.M. 1030 (1965). 

L.R.C. §2033A(c). 

10 T.R.C. §2055(f) and §170(h). 

1 T.R.C. §2031(c). 

22 T.R.C. §§664(d)(1)(A) and (d)(2)(A). 

18 T.R.C. §§664(d)(1)(D) and (d)(2)(D). 
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College of Law, and has practiced tax 
law at his firm for 17 years. 
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half of the Tax Law Section, Lauren 
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Miller and Lester Law, editors. 
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CITY, COUNTY AND LOCAL GOVERNMENT 


An Examination of the Background, Issues 
and Ramifications Surrounding the 
Stadium Litigation in Tampa 


n September 3, 1996, in a 

highly publicized and contro- 

versial referendum, a major- 

ity of the qualified electors of 
Hillsborough County approved the 
adoption of a community investment 
tax the purpose of which, in part, is to 
fund the construction of a new sports 
stadium in Tampa (“Community Sta- 
dium”).! The Community Stadium is to 
be owned and operated by the Tampa 
Sports Authority and will serve as the 
home field for the Tampa Bay Bucca- 
neers National Football League team 
as well as the site of other athletic and 
nonathletic events. 

Approximately three weeks after the 
referendum was approved, William 
Poe, Sr., former mayor of the City of 
Tampa, filed a complaint against 
Hillsborough County, the City of 
Tampa, and the Tampa Sports Author- 
ity (hereinafter collectively referred to 
as “the government”) challenging the 
constitutionality of using public funds 
to construct the new sports facility.” 
Thereafter, the government filed a com- 
plaint seeking to validate the bonds for 
the construction and equipping of the 
new stadium, the acquisition and con- 
struction of a practice facility, and the 
demolition of the existing stadium.* 

Upon agreement of all parties, the 
two complaints were consolidated for a 
bench trial before Judge Sam D. 
Pendino that was held during the first 
two weeks of March 1997. During the 
course of the trial more than 20 wit- 
nesses testified including prominent 
members of the community and nation- 
ally renowned experts. 

On March 21, 1997, Judge Pendino 
issued an 18-page final judgment 
wherein he found that the construction 
of the Community Stadium would gen- 


Courts throughout 
the country have 
repeatedly held that 
the construction 
of a sports 
facility serves a 
valid public 
purpose 


by Jerry M. Gewirtz 


erate substantial economic benefits and 
immeasurable intangible benefits to 
the community. However, he refused to 
validate the bonds for the reason that 
he found one clause of the stadium 
agreement to be offensive. The clause 
in question granted the Buccaneers the 
first $2 million in net annual revenues 
from non-Buccaneer events. In a sub- 
sequent order dated March 27, 1997, 
denying a motion for rehearing, Judge 
Pendino stated that he would “validate 
the bonds if an agreement can be made 
between the Buccaneers, the City of 
Tampa, Hillsborough County and the 
Tampa Sports Authority to revise... 
the Stadium Agreement to delete the 
clause that grants the right to the Buc- 
caneers to receive the first $2 million 


dollars per year from non-Buccaneer 
events.”* 

Thereafter, both the government and 
Mr. Poe challenged the trial court’s final 
order on appeal to the Florida Supreme 
Court. On May 7, 1997, oral argument 
was held before the Florida Supreme 
Court and, on May 22, 1997, the Florida 
Supreme Court issued a unanimous opin- 
ion reversing the trial court and order- 
ing the trial court to enter a judgment 
validating the bonds proposed to be is- 
sued for the new stadium project in 
Tampa.> Mr. Poe subsequently filed a 
motion for rehearing that was unani- 
mously denied by the Florida Supreme 
Court on June 18, 1997. 


Significant Issues in the 
Stadium Litigation 

A number of issues were addressed 
during the course of the litigation. Some 
of the more significant issues are dis- 
cussed below. 
¢Professional sports teams, and the 
hosting of the Super Bowl, generate sub- 
stantial economic benefits. 

A substantial portion of the trial was 
consumed by expert testimony concern- 
ing the economic impact, if any, of the 
Tampa Bay Buccaneers and the host- 
ing of the Super Bowl. Expert witnesses 
called by the government testified that 
the Tampa Bay Buccaneers would gen- 
erate an annual economic benefit to the 
Tampa Bay economy ranging from a 
high of $183 million per year to a low 
of $83 million per year exclusive of in- 
flation. These experts also testified that 
the Super Bow] scheduled to be held in 
the new stadium in the year 2001 can 
be expected to yield an economic ben- 
efit in excess of $300 million. In con- 
trast, the experts engaged by Mr. Poe 
testified that neither the Tampa Bay 
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Buccaneers nor the Super Bow! would 
provide any measurable economic ben- 
efit to the local economy. However, none 
of Mr. Poe’s experts were able to present 
financial data that directly contradicted 
the data relied upon by the 
government’s experts in compiling their 
economic forecasts. 

After weighing the testimony, the trial 
court found that the forecasts presented 
by the government’s experts were more 
credible and that, even using the more 
conservative forecasts, over the 30-year 
life of the stadium agreement the eco- 
nomic benefits are expected to total ap- 
proximately $3 billion before any adjust- 
ments for future inflation. The trial court 
also found that, while economic forecast- 
ing is not a precise science, the contin- 
ued presence of the Buccaneers and the 
hosting of the 2001 Super Bow] will gen- 
erate economic benefits that can be ex- 
pected to far exceed the cost of the new 
stadium. 

Upon appeal to the Florida Supreme 
Court, Mr. Poe vigorously challenged 
the trial court’s findings regarding the 
economic benefits. The court, however, 
was not receptive to this argument and 
at oral argument the court suggested 
that it would be improper for it to re- 
weigh the expert testimony or substi- 
tute its judgment for that of the trial 
court.® 
¢Construction of a sports facility, such 
as the Community Stadium, generates 
substantial intangible benefits. 

Numerous witnesses testified at the 
trial concerning the intangible benefits 
associated with the construction of the 
Community Stadium. Indeed, as found 
by the trial court, credible testimony 
was offered by a number of individu- 
als, including the mayor of the City of 
Tampa, regarding these immeasurable 
benefits which consist of attracting na- 
tional media exposure, attracting tour- 
ists and new businesses to the Tampa 
Bay area, instilling civic pride and ca- 
maraderie into the community, and pro- 
viding recreation, entertainment, and 
cultural activities to the citizens of the 
Tampa Bay community. 

The opinion issued by the Florida 
Supreme Court also recognizes the sub- 
stantial intangible benefits associated 
with the construction of a sports facil- 
ity. The court quoted at length from two 
other Supreme Court cases, State v. 
Daytona Beach Racing & Recreational 
Development Facilities District, 89 So. 
2d 34 (Fla. 1956), and Daytona Beach 
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Racing & Recreational Facilities Dis- 
trict v. Paul, 179 So. 2d 349 (Fla. 1965), 
in which the court discussed the im- 
measurable intangible benefits that are 
realized from the construction of a 
sports facility including serving as a 
tourist and business attraction to the 
area wherein the sports stadium is lo- 
cated and providing recreation for its 
residents. 695 So. 2d at 676-78. 
* Legislative declarations, which speak 
to the public purpose of the sports facil- 
ity, are entitled to great weight. 
Several resolutions enacted by the 
government, which were introduced 
into evidence, discuss the public pur- 
pose associated with the construction 
of the Community Stadium. For ex- 
ample: 
* Resolution No. 1388 of the City of 
Tampa provides that “construction of 
the new stadium, which will serve as 
home of the Tampa Bay Buccaneers of 
the National Football League, will 
serve a valid public purpose by advanc- 
ing the commerce and prosperity of the 
City of Tampa and its people.” 
¢ Resolution No. 1554 of the City of 
Tampa states that “it is in the best in- 
terest of the citizens of Tampa to con- 
sent to and approve the Stadium Agree- 
ment.” 
* Resolution No. 96-121 of the Tampa 
Sports Authority provides that “the ac- 
quisition and construction of the 
stadium...will promote the influx of 
tourists to the county and thereby ben- 
efit the local economy, and will be of 
substantial benefit to the entire county 
and thereby serves a public purpose.” 
The Florida Legislature has also en- 
acted legislation which specifically ad- 
dresses the public purpose of sports fa- 
cilities. In 1988, the legislature enacted 
Chapter 88-226, Laws of Florida, which 
recognized the public purpose associ- 
ated with the construction of a sports 
facility and established a funding 
mechanism for the construction of 
sports facilities for new professional 
sports franchises in Florida. More re- 
cently, in 1995, the legislature enacted 
Chapter 95-304, Laws of Florida, which 
expanded the subsidization of sports 
facilities to include a “facility for a re- 
tained professional sports franchise.” 
The legislative preamble to Chapter 95- 
304 provides, moreover, that “existing 
professional sports franchises provide 
Florida communities with a source of 
recreation and contribute to civic pride, 
and ...such existing professional sports 
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franchises provide jobs and enhance 
economic development and well-being 
for the citizens of Florida.” 

The significance of the foregoing leg- 
islative declarations is that, as a mat- 
ter of law, legislative declarations of 
public purpose are presumed to be valid 
and any party challenging the legisla- 
tive declaration must demonstrate that 
the legislative declaration was “pa- 
tently erroneous” or “so clearly wrong 
as to be beyond the power of the legis- 
lature.”* Accordingly, Mr. Poe carried an 
extremely heavy burden in attempting 
to challenge the validity of the legisla- 
tive declarations regarding the public 
purpose of sports facilities. 
¢ Courts throughout the country have 
held, with virtual unanimity, that the 
use of public funds for the construction 
of a sports facility passes constitutional 
muster. 

The courts throughout the country 
have repeatedly held that the construc- 
tion of a sports facility serves a valid 
public purpose. Indeed, in at least 11 
jurisdictions, including Florida, the 
courts have found that the use of pub- 
lic funds to construct a sports facility 
passes constitutional muster. 

In Florida there are at least a half 
dozen cases in which the court has up- 
held the construction, modernization, 
or improvement of sports facilities. For 
example, in Rowe v. Pinellas Sports 
Authority, 461 So. 2d 72 (Fla. 1984), the 
Florida Supreme Court upheld con- 
struction of a domed stadium in 
Pinellas County notwithstanding that 
Pinellas County had not yet secured a 
professional sports team; in Miami 
Dolphins, Ltd. v. Metropolitan Dade 
County, 394 So. 2d 981 (Fla. 1981), the 
Florida Supreme Court upheld the 
modernization and improvement of the 
Orange Bowl football stadium in Mi- 
ami; in Orange County Civic Facility v. 
State, 286 So. 2d 193 (Fla. 1973), the 
Florida Supreme Court upheld enlarg- 
ing and improving of the Tangerine 
Bowl in Orlando to attract a national 
football league team; in State v. Tampa 
Sports Authority, 188 So. 2d 795 (Fla. 
1966), the Florida Supreme Court up- 
held construction of the existing sports 
facility in Tampa; in Daytona Beach 
Racing & Recreational Facilities Dis- 
trict v. Paul, 179 So. 2d 349 (Fla. 1965), 
the Florida Supreme Court held that 
the construction of a speedway facility 
served a predominantly public purpose 
notwithstanding that a private entity 


benefited from the construction of the 
facility; and in Rolling Oaks 
Homeowner’s Association v. Dade 
County, 492 So. 2d 686 (Fla. 3d DCA 
1986), rev. denied, 503 So. 2d 328 (Fla. 
1987), the court upheld use of public 
property for construction of a new 
sports stadium complex in Dade County 
to be used by the Miami Dolphins. 
Moreover, outside Florida, there are 
at least 10 other jurisdictions in which 
the courts have also upheld the con- 
struction of sports facilities even where 
professional sports teams derived some 
benefit from the construction and op- 
eration of the sports facilities. See Clean 
v. State of Washington, 928 P.2d 1054 
(Wash. 1996) (Supreme Court of Wash- 
ington held that the expenditure of pub- 
lic funds to finance the construction of 
a state-of-the-art sports facility to 
house the Seattle Mariners passed con- 
stitutional muster notwithstanding 
that a referendum had been defeated 
by the voters); Libertarian Party of Wis- 
consin v. State, 546 N.W.2d 424 (Wis. 
1996) (Supreme Court of Wisconsin 
upheld the construction of a new $250 
million sports facility for the Milwau- 
kee Brewers next to an existing sta- 
dium notwithstanding that the Milwau- 
kee Brewers would benefit from the 
construction of the stadium); Martin v. 


City of Philadelphia, 215 A.2d 894 (Pa. 
1966) (Supreme Court of Pennsylvania 
rejected the argument that it was un- 
constitutional to use public funds for 
the construction of a stadium notwith- 
standing that it was to be used prima- 
rily by a professional sports team and 
might benefit the privately owned 
sports team); County of Erie v. Kerr, 373 
N.Y.S.2d 913 (N.Y. App. Div. 1975), ap- 
peal denied, 348 N.E.2d 619 (N.Y. 1976) 
(Supreme Court of New York held that 
the fact that the lessee of the stadium 
agreement, the Buffalo Bills, derived 
some benefit from the construction of a 
new sports facility did not defeat the 
public purpose associated with the con- 
struction of the stadium); Rice v. 
Ashcroft, 831 S.W.2d 206 (Mo. Ct. App. 
1991) (Missouri Court of Appeals held 
that the taxpayers failed in their bur- 
den to demonstrate that there was no 
public purpose associated with the con- 
struction of a covered stadium and sup- 
porting facilities in downtown St. 
Louis); Bazell v. City of Cincinnati, 233 
N.E.2d 864 (Ohio 1968) (Supreme Court 
of Ohio rejected an action by taxpayers 
to enjoin a city from expending funds 
to construct a sports facility); Lifteau 
v. Metropolitan Sports Facility Commis- 
sion, 270 N.W.2d 749 (Minn. 1978) (Su- 
preme Court of Minnesota held that the 
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construction of a multi-purpose sports 
stadium served a public purpose for 
which public funds could be expended); 
Ginsberg v. City & County of Denver, 
436 P.2d 685 (Colo. 1968) (Supreme 
Court of Colorado held that the acqui- 
sition of a sports stadium by the city 
served a public purpose); Kelly v. Mary- 
landers for Sports Sanity, 530A.2d 245 
(Md. 1987) (Court of Appeals of Mary- 
land held that it is well settled in Mary- 
land that the government acts pursu- 
ant to a valid public purpose when it 
provides sports facilities); New Jersey 
Sports & Exposition Authority v. 
McCrane, 292 A.2d 580, 598 (N.J. Su- 
per. Ct. Law Div. 1971), aff’d, 292 A.2d 
545 (N.J. 1972) (New Jersey Superior 
Court held that “the view that the con- 
struction and maintenance of stadiums 
and related facilities constitutes a pub- 
lic purpose has received virtually uni- 
versal approval in most jurisdictions.”). 

The only case cited by Mr. Poe in 
which the court has held that the con- 
struction of a sports facility did not 
serve a paramount public purpose is 
Brandes v. City of Deerfield Beach, 186 
So. 2d 6 (Fla. 1966). In Brandes the 
Florida Supreme Court held that the 
construction of a spring training facil- 
ity for exhibition games, and, if pos- 
sible, minor league baseball games, did 
not serve a paramount public purpose. 
Brandes is clearly distinguishable from 
the Poe case and Judge Pendino, in his 
final judgment, recognized the follow- 
ing differences between the two cases. 


First, at the time the Brandes case was de- 
cided in 1966, there was no legislative dec- 
laration by the state that the construction 
of a sports facility served a public purpose... 
Second, the sports facility in Brandes was 
merely to serve as a spring training facility 
for exhibition games, and if possible, minor 
league baseball games, whereas in the mat- 
ter at hand, the new stadium will serve as 
the home of the Buccaneers for both exhibi- 
tion games as well as regular season games 
and serve as home to the Tampa Bay Mu- 
tiny soccer team, the University of South 
Florida football team, the 2001 Superbowl, 
the Outback Bowl, high school football 
games, and a variety of nonathletic events 
including tractor pulls and concerts. Clearly, 
the public purpose of a multi-purpose com- 
munity stadium is much greater than the 
public purpose associated with the construc- 
tion of a facility that is only to be utilized as 
a spring training and minor league baseball 
facility. Third, there is no indication in 
Brandes of what the economic impact of the 
spring training team would have been. By 
contrast, as discussed earlier, there was tes- 
timony in this case that demonstrated that 
the Buccaneers provide a substantial eco- 


As long as a 
public project 
is substantially 
beneficial to the 
public it is 
improper for a 
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nomic benefit to the community and this 
Court so finds.® 

On appeal, the Florida Supreme 

Court did not even address Brandes. 
One can conclude the court felt that 
Brandes was sufficiently distinguish- 
able that it did not even warrant any 
discussion. 
*The trial court should not 
micromanage a stadium agreement 
which is substantially beneficial to the 
public. 

One of the most significant issues 

addressed by the Florida Supreme 
Court in Poe dealt with the propriety, 
or lack of propriety, of the trial court’s 
micromanagement of the stadium 
agreement. Specifically, the court held 
that: 
[O]nce a trial court has found that a “para- 
mount public purpose” exists, the court can- 
not micromanage the arms-length business 
negotiations of the parties by striking dis- 
crete portions of the complex arrangement 
which, as a whole, the court candidly finds 
to be substantially beneficial to the public. 
Because this is exactly what the trial court 
did in the instant case, we cannot affirm its 
ruling on appeal.!° 


In reaching this conclusion, the 
Florida Supreme Court heavily relied 
on Daytona Beach Racing & Recre- 
ational Facilities District v. Paul, 179 
So. 2d 349 (Fla. 1965). The court quoted 
from Daytona Beach for the proposition 
that even where one provision of a lease 
agreement was found to be offensive, 
which granted a private entity in- 
creased control and operation over the 
sports facility, it “did not detract from 
the predominantly public purpose of the 
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facility, which was the successful opera- 
tion of the [facility] itself, pure and 
simple, as a tourist and business attrac- 
tion to the area.”™ 

Accordingly, the Florida Supreme 
Court held in Poe that the trial court’s 
finding, “that the Bucs got ‘too sweet’ a 
deal with the one clause in the lease 
agreement allowing the Bucs to receive 
the first $2 million in proceeds from 
non-Buc events,” was not a proper ba- 
sis to refuse to validate the bonds where 
the stadium project as a whole was sub- 
stantially beneficial to the public.'? 
¢ There is no requirement that bonds be 
repaid solely out of revenues from the 
stadium project. 

One of the arguments championed by 
Mr. Poe throughout this litigation was 
that, irrespective of whether the sta- 
dium project serves a paramount pub- 
lic purpose, only bonds that are to be 
repaid from revenues derived from the 
stadium project itself may be validated 
where a private entity derives some 
benefit from the project. This argument 
was unequivocally rejected by the 
Florida Supreme Court which stated, 
in relevant part, as follows: 

[W]e reject Poe’s contention that even when 
a project serves a paramount public purpose 
that only bonds which are to be repaid from 
revenues derived from the project itself may 
be validated if a private entity also derives 
some benefit from the project. See State v. 
City of Miami, 379 So.2d 651 (Fla. 1980); 
State v. Sunrise Lakes Phase II Special Rec- 
reation District, 383 So.2d 631 (Fla. 1980); 


Panama City v. State, 93 So.2d 608 (Fla. 
1957).'8 


This holding by the Florida Supreme 
Court was predictable and is consistent 
with the court’s action in prior stadium 
litigation in which the court validated 
stadium bonds notwithstanding that 
the bonds were to be repaid from non- 
stadium revenues. Rowe v. Pinellas 
Sports Authority, 461 So. 2d 72 (Fla. 
1984); Orange County Civic Facility v. 
State, 286 So. 2d 193 (Fla. 1973). 


Ramifications of the Litigation 
There are perhaps three significant 
ramifications that may evolve from the 
stadium litigation: 1) it may substan- 
tially enhance the ability of local gov- 
ernments to retain professional sports 
teams by constructing new sports facili- 
ties; 2) it may enable local governments 
to proceed with other public projects 
that substantially benefit the public 
without the trial court micromanaging 
the public projects; and 3) it may revi- 
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talize and reinvigorate the democratic 
process. 

With respect to the first point, the 
decision by the Florida Supreme Court 
will enable local governments, such as 
the City of Tampa, to construct a new 
state-of-the-art sports facility to retain. 
an existing professional sports team. In 
this day and age, when professional 
sports teams are routinely threatening 
to relocate unless they are furnished 
with state-of-the-art sports facilities, it 
is critical that local governments have 
the ability to accommodate such re- 
quests where the local government 
finds that the construction of such a 
facility will serve a paramount public 
purpose. 

With respect to the second point, the 
decision by the Florida Supreme Court 
dispelled the notion that trial courts 
may micromanage public projects. In- 
deed, the Florida Supreme Court’s de- 
cision makes clear that as long as a 
public project is substantially benefi- 
cial to the public, it is improper for the 
trial court to strike portions of the un- 
derlying contract which the trial judge 
finds offensive. This holding by the 
Florida Supreme Court is critical to the 
future viability of all public projects. If 
the court had held to the contrary, it 
would have established a dangerous 
precedent of permitting trial court 
judges to second-guess the business 
judgment of elected officials in negoti- 
ating complex public projects which 
substantially benefit the public. 

Finally, the decision by the Florida 
Supreme Court may revitalize and re- 
invigorate the democratic process by 
allowing public officials, and the ma- 
jority of their constituents, to determine 
what is in the public’s best interest 
without undue interference from the 
judicial system. The instant case is a 
classic example where the public offi- 
cials associated with four different bod- 
ies, the State Legislature, the Tampa 
City Council, the County Commission, 
and the Tampa Sports Authority, each 
placed their imprimatur on the con- 
struction of a new sports facility. More- 
over, a majority of the qualified elec- 
tors approved a referendum which 
provides for the construction of the new 
Community Stadium. The Florida Su- 
preme Court, while observing that “only 
time will tell if the policy choices made 
here were wise ones,”"* correctly re- 
spected the voice of the majority of the 
qualified electors and their elected pub- 


lic officials and, in doing so, the court 
reaffirmed the ideals of the democratic 
process. Q 


1 The purpose of the Community Invest- 
ment Tax, as presented to the electorate, 
was “to finance infrastructure for jails, po- 
lice and sheriff’s equipment, fire stations, 
emergency vehicles, school construction, a 
community stadium, transportation im- 
provements, libraries, parks, trails, 
stormwater improvements and public facili- 
ties.” (Emphasis supplied.) 

2? This action is captioned William F. 

(“Bill”) Poe, Sr. v. Hillsborough County, City 
of Tampa and the Tampa Sports Authority, 
Case No. 96-6515 in the Circuit Court of the 
Thirteenth Judicial Circuit in and for 
Hillsborough County, Florida. The amended 
complaint sought a declaration that the ac- 
tions taken by the government with regard 
to incurring debts, pledging credit, and ex- 
pending public funds for the construction 
and operation of the proposed new Tampa 
Stadium project violated Article VII, §10 of 
the Florida Constitution. The amended com- 
plaint further requested that those portions 
of the interlocal agreement, the term sheet, 
the various stadium agreements, and the 
various agreements and documents relat- 
ing to stadium financing and authorizing 
public funds to be expended and debts in- 
curred for the construction and operation 
of the new Tampa Stadium project be de- 
clared in violation of Article VII, §10 of the 
Florida Constitution. Finally, the amended 
complaint also sought an order from the trial 
court permanently enjoining and restrain- 
ing the government from unconstitutionally 
incurring debts, pledging tax monies, and 
credit and expending public funds for the 
construction and operation of the new 
Tampa Stadium project. 
3 This action is captioned Tampa Sports 
Authority, Hillsborough County, Florida and 
the City of Tampa, Florida v. The State of 
Florida, et al., Case No. 96-8478 in the Cir- 
cuit Court of the Thirteenth Judicial Cir- 
cuit in and for Hillsborough County, Florida. 
Case No. 96-8478 was consolidated with 
Case No. 96-6515. 

* Order of Judge Pendino denying motion 
for rehearing at 2 (Fla. 13th Cir. Ct. Mar. 
27, 1997). 

5 William F. Poe, Sr. v. Hillsborough 
County, City of Tampa, Florida and Tampa 
Sports Authority, 695 So. 2d 672 (Fla. 1997). 

6 See Goldfarb v. Robertson, 82 So. 2d 504, 
506 (Fla. 1955) (Florida Supreme Court held 
that it cannot substitute its judgment for 
that of trial court on questions of fact, wit- 
nesses’ credibility, and weight of evidence). 

7 Chapter 95-304, Laws of Florida, was 
passed by an overwhelming majority of the 
Florida Legislature. Indeed, the vote was 
112 yeas to 3 nays in the House and 35 yeas 
to 1 nay in the Senate. 

8 See Northern Palm Beach Water Control 
Dist. v. State, 604 So. 2d 440 (Fla. 1992); 
Pepin v. Division of Bond Finance, 493 So. 
2d 1013 (Fla. 1986); Nohrr v. Brevard 


County Education Facilities Authority, 247 
So. 2d 304 (Fla. 1971). 

® Final judgment of Judge Pendino at 13- 
14 (Fla. 13th Cir. Ct. Mar. 21, 1997). 

10 Poe, 695 So. 2d at 679. 

1 Td. at 678 (quoting 179 So. 2d at 355). 

12 Td. at 679. 

Id. 

8 In the City of Tampa’s oral argument be- 
fore the Florida Supreme Court, counsel 
concluded his argument by quoting from 
Martin v. City of Philadelphia, 215A.2d 894, 
898 n.5. (Pa. 1966), in which the Pennsyl- 
vania Supreme Court stated: “Whether .. . 
it is wise to erect a multi-purpose [sports] 
stadium...is a matter upon which there is a 
tremendous difference of opinion. . . . How- 
ever, the wisdom or lack of it is a matter for 
the City administration and the voters...and 
not for the Courts.” (Emphasis supplied.) 
It would appear that the Florida Supreme 
Court was persuaded by, or at least in agree- 
ment with, the quote from Martin. 


Jerry M. Gewirtz is an assistant city 
attorney III for the City of Tampa 
who, together with city attorney 
James D. Palermo, represented the 
city in the stadium litigation both at 
the trial level and before the Florida 
Supreme Court. Mr. Gewirtz received 
his B.A., Phi Beta Kappa and summa 
cum laude, in 1977 from Temple 
University and his J.D. in 1980 from 
Temple University School of Law 
where he was an associate editor of 
the law review, a member of the moot 
court board, and a recipient of the 
Liebman Scholarship Award. The 
author expresses his gratitude to 
James D. Palermo, and the entire 
staff of the legal department, for their 
continued support throughout this 
litigation. 

This column is submitted on be- 
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Radson, chair, and Maureen S. 
Sikora, editor. 
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APPELLATE PRACTICE AND ADVOCACY 


Changes to the Florida Rules of 
Appellate Procedure 


n November 22, 1996, the 
Florida Supreme Court 
adopted the most extensive 
amendments to the Rules of 
Appellate Procedure since the rules 
were completely rewritten in 1977. 
These new rules went into effect on 
January 1, 1997. The new rules incor- 
porate into the Rules of Appellate Pro- 
cedure all appellate rules previously 
found in other rules of procedure, such 
as the workers’ compensation rules and 
juvenile rules. The new Rules of Appel- 
late Procedure are designed to estab- 
lish one comprehensive set of rules gov- 
erning appeals. An exhaustive review 
of the new rules, such as changes to the 
criminal, workers’ compensation, ad- 
ministrative, and juvenile appellate 
rules, is beyond the scope of this article. 
The practitioner in these areas should 
read the revised rules. This article pre- 
sents an overview of those rule changes 
practitioners are most likely to use. 


Rule 9.010: Scope of the Rules 
One of the most important changes 
to the rules is the provision in Rule 
9.010 that the Rules of Appellate Pro- 
cedure supersede all conflicting stat- 
utes and, as provided in the Rules of 
Judicial Administration, all conflicting 
rules. The purpose of this rule is to 
clarify that, in appellate proceedings, 
the Rules of Appellate Procedure, and 
not some other rules—such as the civil 
rules or the probate rules—control. 


Rule 9.100: Original Proceedings 
The major change to this rule con- 
cerns petitions for writs of mandamus 
and prohibition directed to a judge or 
lower tribunal. The duty to respond to 
the appellate court’s order to show 
cause is now placed expressly on the 
party opposing the relief requested, in- 
stead of on the judge or lower tribunal, 


The appellate rules 
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who nevertheless is permitted—but not 
required— to respond. 

Also, rule 9.100(f) now governs ex- 
traordinary review proceedings filed in 
circuit court, including certiorari pro- 
ceedings to review quasi-judicial ac- 
tions of local agencies and proceedings 
to review certain nonfinal orders of 
county courts, such as orders compel- 
ling discovery. This rule specifically 
supersedes Fla. R. Civ. P. 1.630 in ap- 
pellate proceedings. When the original 
proceeding contemplates the taking of 
evidence, however, rule 1.630 applies. 
Appeals from final orders of county 
courts are still governed by rule 9.110. 

The practitioner should note that 
under new rule 9.190(b)(3), appellate 
review of local administrative action— 
such as the orders of local zoning boards 
and city commissions—is now exclu- 


58 THE FLORIDA BAR JOURNAL/DECEMBER 1997 


sively by certiorari as governed by rule 
9.100(f), except as provided by general 
law.’ Rule 9.190(b)(3) is specifically in- 
tended to supersede all county and 
municipal ordinances and charter pro- 
visions to the contrary.” 


Rule 9.110: Final Orders 

The major change to rule 9.110 con- 
cerns the addition of new subdivision 
(n), which provides for appeal of some 
orders that determine insurance cover- 
age. The rule reads: “Judgments that 
determine the existence or non-exist- 
ence of insurance coverage in cases in 
which a claim has been made against 
an insured and coverage thereof is dis- 
puted by the insurer may be reviewed 
either by the method prescribed in this 
rule or that in rule 9.130.” 

The committee note to this amend- 
ment states: “Subdivision (n) was added 
by the committee in response to the 
opinion in Canal Ins. Co. v. Reed, 666 
So. 2d 888 (Fla. 1996), suggesting that 
the Appellate Court Rules Committee 
consider an appropriate method for pro- 
viding expedited review of these cases 
to avoid unnecessary delays in the fi- 
nal resolution of the underlying actions. 
Expedited review in the manner pro- 
vided in rule 9.130 is available for such 
judgments in cases where a claim 
against the insured is pending and 
early resolution of the coverage issue 
is in the best interest of the parties. The 
notice of appeal should identify 
whether a party is seeking review pur- 
suant to the procedure provided in this 
rule or in rule 9.130.” 

Before the Supreme Court decided 
Canal Ins. Co. v. Reed, that court had 
held that if an alleged tortfeasor was 
sued, and filed a third-party action to 
determine whether his or her acts were 
covered under his or her insurance 
policy, a determination of that issue was 


not immediately appealable under rule 
9.130(a)(3)(C)(iv) (providing for 
nonfinal review of orders that deter- 
mine “the issue of liability in favor of a 
party seeking affirmative relief”).® 
Therefore, the insurer had to wait un- 
til the end of the case to appeal that 
issue, or seek review by certiorari. Dis- 
trict courts had also applied the same 
rule to first-party insurance coverage 
cases.® In Reed, the Supreme Court 
changed its mind. Holding that declara- 
tory judgments have the force and ef- 
fect of final judgments, whether or not 
they are final as to any particular liti- 
gation, the court held that declaratory 
judgments on the issue of insurance 
coverage can be immediately appealed, 
and suggested that theAppellate Court 
Rules Committee “consider an appro- 
priate method for providing expedited 
review of these cases to avoid unneces- 
sary delays in the final resolution of the 
underlying actions.” This new rule was 
the committee’s answer. 

Note that rule 9.110(n) expressly pro- 
vides for review of “judgments,” and 
only in those cases in which “a claim 
has been made against an insured and 
coverage thereof is disputed by the in- 
surer.”® The new rule seems designed 
primarily for duty-to-defend cases 
where an insured under a liability 
policy is sued and wants the insurer to 
provide a defense. A determination of 
whether the insurer is obligated to de- 
fend will substantially affect the pro- 
ceedings in the liability case. The new 
rule gives parties the option of filing 
appeals under either rule 9.110 (final 
orders) or 9.130 (nonfinal orders). How- 
ever, the new rule apparently does not 
apply to all insurance coverage cases. 
For example, it presumably would not 
apply to first-party cases seeking cov- 
erage for losses. An order determining 
coverage, but reserving the issue of 
damages, would not be appealable un- 
der this rule. It may, however, be ap- 
pealable under rule 9.130(a)(3)(C)(iv) 
(providing for nonfinal review of orders 
that determine “the issue of liability in 
favor of a party seeking affirmative re- 
lief”). Courts disagree on this issue,’ 
and the Supreme Court in Reed specifi- 
cally declined to consider it.'° 

Also, practitioners should be aware 
that the Appellate Court Rules Com- 
mittee recommended in 1997 that the 
Florida Supreme Court abolish rule 
9.130(a)(3)(C)(iv) altogether. If the 
court adopts this recommendation, be- 


ginning with the next four-year cycle 
(2001) review of such orders by nonfinal 
appeal will no longer be available. 


Rule 9.130: Nonfinal Orders 

The major change in this rule was the 
addition of a new subdivision provid- 
ing for nonfinal appeals of orders that 
determine “that, as a matter of law, a 
party is not entitled to absolute or 
qualified immunity in a civil rights 
claim arising under federal law.”" This 
rule was also added at the request of 
the Florida Supreme Court.” The re- 
quest and the rule are designed to make 
Florida law consistent with federal law 
in civil rights cases filed under Title 42 
U.S.C. §1983. Jurisdiction in such cases 
is concurrent in the state and federal 
courts. In federal courts, government 
defendants have a right of immediate 
appeal from orders determining that 
they do not enjoy absolute or qualified 
immunity from suit.’ These defendants 
now have an equal right of immediate 
review under state law. 

Recently, the Appellate Court Rules 
Committee recommended that this new 
rule be abolished, based on the United 
States Supreme Court’s recent decision 
holding that defendants in civil rights 
suits brought under §1983 in state court 
do not have a right under federal law 
to immediate appeal of orders denying 
qualified immunity.‘ The committee, 
however, is now reconsidering its rec- 
ommendation. Moreover, even if it rec- 
ommends abolishing the rule, the 
Florida Supreme Court may decide to 
retain the rule nevertheless, even if not 
federally mandated. The rule will prob- 
ably remain in effect, anyway, at least 
through the next four-year cycle. Fi- 
nally, even if the Supreme Court abol- 
ishes the rule, review of these issues 
may be available by certiorari. 


Rule 9.210: Briefs 

Three significant changes were made 
to rule 9.210. The first was a change in 
how briefs are to be bound, if at all. Rule 
9.210(a)(3) previously required briefs to 
be “securely bound in book form and 
fastened along the left side.”** The 
amendment requires that briefs now be 
bound “in a manner that will allow 
them to lie flat when opened.”'* The 
alternative method is to staple briefs 
in the upper left corner. This rule 
change would allow spiral binding of 
briefs, for example, but prohibit Velo 
binding.’” The second change is that 


references to the record on appeal must 
now include not just the page number 
of the record cite, but the volume num- 
ber as well.!® 

The third change in rule 9.210 con- 
cerns the statement of facts in answer 
briefs. Rule 9.210(c) previously pro- 
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vided that in the answer brief “the 
statement of the case and facts shall 
be omitted unless there are areas of 
disagreement, which should be clearly 
specified.” The new rule says simply 
that an appellee may omit a statement 
of facts.”° An appellee, therefore, now 
has the option of whether to include a 
statement of facts in the answer brief, 
and may include a complete statement, 
not merely a line-by-line discussion of 
areas of disagreement. 

Surprisingly, this was one of the most 
controversial changes the Appellate 
Court Rules Committee recommended. 
Appellate judges, in particular, were 
concerned that they would have to read 
two identical statements of the facts. 
This was also the only recommendation 
of the committee that the Board of Gov- 
ernors voted against adopting.”! The 
Supreme Court adopted it anyway. The 
court “recognize[d] that there are some 
instances in which it is difficult, if not 
impossible, for the appellee to intelli- 
gibly specify the areas of disagreement 
in the statement of the case and facts 
of the appellants.””? The court also, 
however, “encourage[d] appellees not to 
rewrite the statement of the case and 
facts except where clearly necessary.” 
Lawyers should therefore present their 
own statement of facts in answer briefs 
only after weighing the relative costs 
and benefits of doing so. 


New Subsections 

In addition to the changes made 
within several subsections, and consis- 
tent with the goal of incorporating into 
the Florida Rules of Appellate Proce- 
dure all rules concerning appeals, en- 
tirely new subsections were established 
to deal with appeals in specific types of 
cases. These are: 
Rule 9.145: Appeal proceedings in juvenile 
delinquency cases 


Rule 9.146: Appeal proceedings in juvenile 
dependency and termination of parental 
rights cases and cases involving families and 
children in need of services 


Rule 9.180: Appeal proceedings to review 
workers’ compensation cases 


Rule 9.190: Judicial review of administra- 
tive action 


Citations 

Finally, under revised rule 9.800(k) 
(citations to U.S. Supreme Court cases), 
one need not cite all three reporters 
(e.g., 472 U.S. 511, 105 S.Ct. 2806, 86 
L.Ed.2d 411). One may now cite only to 


The court 
“encouraged 
appellees not to 
rewrite the 
statement of the 
case and facts 
except where 
clearly necessary” 


the United States Reporter, if that ci- 
tation is available (these books come 
out later than the Supreme Court Re- 
porter), and if not, to the Supreme 
Court Reporter or the United States 
Law Weekly, in that order of preference. 


Conclusion 

The appellate rules have been exten- 
sively revised during the last four-year 
cycle. Practitioners should familiarize 
themselves with the revisions before fil- 
ing briefs. In addition, those practicing 
in specialized areas, such as criminal, 
administrative, workers’ compensation, 
or juvenile appeals, should read and un- 
derstand the new sections added to the 
appellate rules. Failure to do so may re- 
sult in, at best, the embarrassment of a 
nonconforming brief, and at worst, the 
humiliation of a dismissal. O 


1 Review of final orders of code enforce- 
ment boards is one such exception. 

2 See Fia. R. App. P. 9.190(b)(3), Commit- 
tee Note to 1996 amendment. 

3 Fia. R. App. P 9.110(n). 

4 Fia. R. App. P 9.110(n), Committee Note 
to 1996 amendment. 

5 See Travelers Ins. Co. v. Bruns, 443 So. 
2d 959 (Fla. 1984). 

6 See Interamerican Car Rental, Inc. v. 
O’Brien, 618 So. 2d 760 (Fla. 3d D.C.A. 
1993); Dixie Ins. Co. v. Beaudette, 474 So. 
2d 1264 (Fla. 5th D.C.A. 1985). 

7 666 So. 2d at 892. 

8 Fra. R. App. P 9.110(n). 

*° Compare Ins. Co. of North America v. 
Querns, 562 So. 2d 365 (Fla. 2d D.C.A. 1990) 
(allowing such an appeal), with Liberty Mut. 
Ins. Co. v. Lone Star Industries, 556 So. 2d 
1122 (Fla. 3d D.C.A. 1989) (denying review). 
For a more extensive discussion of this is- 
sue, see Cantero, Non-Final Review of In- 
surance Coverage Issues: Wading through 
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the Quagmire, 69 Fia. B.J. 9 (Oct. 1995). 

10 666 So. 2d at 890 n.3. 

11 Fra. R. App. P. 9.130(a)(3)(C)(viii). 

12 See Tucker v. Resha, 648 So. 2d 1187 (Fla. 
1994). 

13 See Mitchell v. Forsyth, 472 U.S. 511 
(1985). 

4 Johnson v. Fankell, 10 Fla. L. Weekly 
Fed. S537 (June 9, 1997). The case was not 
intended to overrule Mitchell v. Forsyth as 
to cases filed in federal court. It merely held 
that state courts are not required to pro- 
vide a right to immediate appeal as federal 
courts do. 

15 See Fia. R. App. P. 9.210(a)(3) (1993). 

16 Fia. R. App. P. 9.210(a)(3) (1997). 

7 Velo binding is a method of binding with 
hard plastic strips along the front and back 
sides, essentially sealing the left side of the 
document. Such binding does not allow a 
brief to lie flat when opened. 

18 Fia. R. App. P. 9.210(b)(3) (1997). For 
example,“R. 263” will now be “R2: 263.” 

19 Fa. R. App. P. 9.210(c) (1993). 

20 Fa. R. App. P. 9.210(c) (1997). 

21 In re Amendments to the Florida Rules 
of Appellate Procedure, 685 So. 2d 773, 776 
(Fla. 1996). 

22 Td. at 776. 
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FAMILY LAW_ 


Navigating the Former Spouse Protection Act 


n the early 1980’s Congress en- 

acted legislation overturning 

the U.S. Supreme Court deci- 

sion in McCarty v. McCarty, 
453 U.S. 210 (1981), which held that a 
military pension was the separate prop- 
erty of the service member and not sub- 
ject to division in a dissolution of mar- 
riage action. In the 15 years since the 
enactment of the Former Spouse Pro- 
tection Act (FSPA), controversy sur- 
rounding the fairness of this legislation, 
and the implementation of the FSPA by 
the various states, has raged in Con- 
gress. This article will discuss the 
McCarty decision and its merits, the 
FSPA and its several amendments, 
Florida’s approach to division of mili- 
tary pensions, and a brief overview of 
application of the FSPA in other states. 


The McCarty Decision 

On June 26, 1981, the Court held 
that, in a dissolution of marriage, fed- 
eral law precluded a California court 
from dividing military nondisability 
pay pursuant to state community prop- 
erty laws. The Court found that divid- 
ing a military pension in state court 
threatened grave harm to “clear and 
substantial” federal interests such as 
providing for the retired service mem- 
ber in old age, encouraging enlistment 
and reenlistment, orderly promotions, 
and encouragement of a youthful mili- 
tary. Military pensions were viewed by 
the Court as different from other pen- 
sion systems, because the retired officer 
is subject to recall to active duty at any 
time, continues to be subject to the 
Uniform Code of Military Justice, and 
is restricted in post-service activities, 
including employment. Because of 
these factors, military retirement had 
not historically been considered a “pen- 
sion,” but rather reduced pay for re- 


The promise 
of a 20-year, 
half-pay retirement 
benefit to service 
members should be 
acknowledged as 
withdrawn by the 
United States 


by Peter C. Cushing 


duced services. Not even a limited 
“property” concept had ever existed in 
military compensation laws or the 
Court’s own precedents. As early as 
1881, the U.S. Supreme Court had 
ruled that when a military member re- 
tires or leaves active duty, compensa- 
tion is continued, with reduced duties 
and responsibilities. U.S. v. Tyler, 105 
U.S. 244 (1881). 

The McCarty Court also noted that 
dividing military pensions made it less 
likely that the retired service member 
would choose to reduce his or her re- 
tirement pay still further by purchas- 
ing an annuity for the surviving spouse 
and children. Since the military retire- 
ment laws contained nothing permit- 
ting the states to divide a military pen- 
sion in a dissolution of marriage, the 
California superior court was reversed. 


Congress was invited to change the law 
if it so desired. 


The Former Spouse 
Protection Act 

Congress did act shortly after the 
McCarty decision by enacting the Uni- 
formed Services Former Spouses’ Pro- 
tection Act. The USFSPA, or FSPA or 
FSVA, is found at 10 U.S.C. §§1408 et 
seq. (1982), effective date February 1, 
1983, retroactive to June 25, 1981, one 
day prior to the McCarty decision. Spon- 
sored by Rep. Patricia Schroeder (D- 
CO), the FSPA reversed the McCarty 
decision, rejecting the Court’s concerns 
regarding military retention, enlist- 
ment, and the economic needs of older 
veterans. Also known as the Former 
Spouse Victim Act by military retirees, 
the FSPA has been a source of confu- 
sion and controversy at both the state 
and national level. 

The FSPA applies to the “uniformed 
services,” defined to include the Army, 
Navy, Air Force, Marine Corps, Coast 
Guard, commissioned corps of the Na- 
tional Oceanic and AtmosphericAdmin- 
istration, and the commissioned corps 
of the Public Health Service. The FSPA 
applies to active duty, retired, and re- 
serve/guard (whether active duty, inac- 
tive status, or retired), pay and nonpay 
categories.’ 

Since the FSPA is a federal statute, 
its provisions and the regulations 
thereunder preempt or supersede state 
laws. A state court order that contra- 
dicts the FSPA will not be enforceable. 
The FSPA, with limitations, allows 
state courts to treat a military pension 
either as property solely of the service 
member, or as property of the member 
and his or her spouse in accordance 
with the law of the jurisdiction for pay 
periods beginning after June 25, 1981. 
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In the unlikely event that a state court 
order divided military retirement pay 
before June 26, 1981, in conformity with 
the FSPA, the order will be honored.” 

A 1990 amendment to the law ad- 
dressed the retroactivity problem of 
former spouses returning to state court 
on “old” divorces seeking division of the 
military pension. The FSPA now spe- 
cifically provides that a state court may 
not treat retired pay as property in any 
proceeding to divide or partition it if a 
final decree of dissolution, annulment, 
or legal separation (including property 
settlement cases) was issued before 
June 25, 1981, and that decree did not 
divide or reserve jurisdiction to divide 
the member’s retired pay.* 


Special Federal 
Jurisdictional Rules 

Special federal jurisdictional rules 
apply to divide a military pension. A 
state court may not divide a military 
pension unless the court has jurisdic- 
tion over the member by reason of his 
or her 1) residence, other than because 
of military assignment, in the territo- 
rial jurisdiction of the court; 2) domi- 
cile in the territorial jurisdiction of the 
court; or 3) consent to the jurisdiction 
of the court. It is entirely possible for 
divorce, child support, and alimony ju- 
risdiction, but not pension jurisdiction, 
to exist in a case where the service 
member declines to participate and 


does not seek affirmative relief.‘ 


The 10-Year Rule 

A state court may not effectively or- 
der direct payments of the pension ben- 
efit from the Defense Finance and Ac- 
counting Service unless the former 
spouse was married to the service mem- 
ber for 10 years or more, during which 
time the member performed at least 10 
years of service creditable for retire- 
ment purposes. A state court is not pro- 
hibited by the FSPA from dividing a 
military pension in a marriage of less 
than 10 years; however, direct payment 
of the pension benefit to the nonmili- 
tary spouse by Defense Finance is not 
permitted.® There is no 10-year mar- 
riage requirement for garnishment 
from Defense Finance of child support, 
alimony, or both. 

The FSPA also defines the pension 
benefit that is available for division. 
Net disposable retirement pay, not 
gross retirement pay, is subject to divi- 
sion. Subtract from gross retirement 
pay any debts owed the U.S. govern- 
ment, survivor benefit plan premium 
(if any), court martial fines and forfei- 
tures, and: amounts waived to obtain 
disability pay. Net disposable retire- 
ment pay is the remaining amount. The 
order dividing retirement benefits must 
provide specifically for payment of a 
fixed amount expressed in U.S. dollars 
or payment as a percentage or fraction 


— 


Energy can be neither created nor destroyed, Henderson. But you've 
convinced me it can be wasted. 
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of disposable retired pay.® Percentage 
orders automatically award the same 
percentage of cost of living increases to 
the former spouse.’ Certain formula 
orders are now being accepted by De- 
fense Finance.* Taxes and Social Secu- 
rity obligations of each retirement pay 
recipient are separately withheld, and 
separate 1099's are issued to each party 
for divorce decrees effective after Feb- 
ruary 2, 1991.9 The total amount of the 
disposable retirement pay of a member 
that may be paid to a former spouse or 
spouses may not exceed 50 percent. 

Downsizing or “right-sizing” of the 
military forces in the 1990’s has re- 
sulted in many members receiving vol- 
untary separation incentive or special 
separation bonuses. See 10 U.S.C. 
§§1174a, 1175. The Florida Supreme 
Court has held that these programs are 
sufficiently similar to retirement ben- 
efits that an agreement or court order 
distributing military retirement may be 
enforced against these benefits. Kelson 
v. Kelson, 675 So. 2d 1370 (Fla. 1996). 
No direct payment regulations have 
been issued, so enforcement at law is 
problematic. A former nonmilitary 
spouse may receive unlimited retire- 
ment splits from former military 
spouses. Although rare, documented 
instances of former military spouses 
receiving two or three pension interests 
exist. The former nonmilitary spouses’ 
retirement benefits are not reduced or 
eliminated upon a remarriage, as they 
are in many other federal pension pro- 
grams.'° However, payments do termi- 
nate on the death of the service mem- 
ber. Therefore, insuring the military 
pension is an important consideration 
when representing the nonmilitary 
spouse. !! 

The regulations also provide that the 
member’s retirement pay may be gar- 
nished to satisfy a court order that pro- 
vides for the division of retired pay as 
property, not to exceed 50 percent of 
disposable retired pay for all court or- 
ders, or 65 percent of disposable retired 
pay for all court orders and garnish- 
ments for child support and/or ali- 
mony.” In the event Defense Finance 
receives multiple orders for payments 
to former spouses in proper form, they 
are honored in the order received. 


Application by Former Spouse 

Upon obtaining a final decree divid- 
ing a military pension, the decree is 
forwarded by certified mail to Defense 


HARDIN 


Finance, which has now completed con- 
solidation of the various centers.'? DD 
Form 2293, “Request for Former Spouse 
Payments From Retired Pay,” is com- 
pleted and included with the certified 
copy of the final decree. If the member 
was on active duty at the time of disso- 
lution of marriage, the decree must cer- 
tify that the Soldiers and Sailors Civil 
Relief Act of 1940, as amended, was 
complied with, and evidence that the 
parties were married for 10 years dur- 
ing which time the member was on ac- 
tive duty earning retirement credits 
must be provided. Recently, Defense 
Finance has been requesting a copy of 
the marriage certificate even if the 
decree recites the 10-year marriage re- 
quirement. Husband and wife must be 
identified with addresses and Social 
Security numbers. Certification that 
the decree has not been amended or set 
aside must be made." A formal military 
qualified domestic relations order is not 
required. 

Defense Finance is allowed 90 days 
to respond in writing regarding 
whether the order will be honored. It is 
the policy of Defense Finance to honor 
orders that meet the requirements of 
the law. Defense Finance will not com- 
mence payments prior to the date of 
service on that office. Defense Finance 
will hold disputed amounts in a sus- 
pense account in the event of an appeal. 
The member may request reconsidera- 
tion of any administrative decision 
reached by Defense Finance concerning 
honoring court orders. 


Florida’s Application 
of the FSPA 

Practitioners familiar with military 
dissolution cases, and many military 
retirees, believe that state courts in 
general and Florida courts in particu- 
lar approach the FSPA and Florida’s 
equitable distribution statute by auto- 
matically awarding the nonmilitary 
spouse a mathematical portion of the 
military retirement utilizing the 
Deloach formula.* If courts do auto- 
matically award pension benefits, mis- 
carriages of justice and errors of law are 
occurring. The following language from 
the Fifth District Court of Appeal con- 
cerning a merchant seaman’s pension 
is instructive: 


No case from any court has ever held that 
one spouse must automatically be awarded 
some portion of the other spouse’s pension 
benefits, irrespective of all other equities 


If courts fail to 
include findings of 
fact and simply 
divide the pension 
using the Deloach 
formula, the 
impression is left 
that the division is 
accomplished 
automatically as a 
matter of law, 
instead of equitably 


and the apportionment of other assets and 
liabilities. Such a myopic approach to equi- 
table distribution of pension benefits and 
joint liabilities would conflict not only with 
Diffenderfer and Bujarski, but with the ad- 
monition in Canakaris that the trial court 
has broad discretionary power to utilize 
various and interrelated remedies to 
achieve an overall equitable result. 


Hallman v. Hallman, 675 So. 2d 738, 
739 (Fla. 5th DCA 1991). Thus, mari- 
tal assets may be offset by marital li- 
abilities, or other assets may be 
awarded to the nonmilitary spouse to 
achieve equitable distribution. See 
Johnson v. Johnson, 602 So. 2d 1348 
(Fla. 2d DCA 1992). Although the 
Florida Supreme Court has said that 
it is generally preferable to treat a mili- 
tary pension as a marital asset, and 
FS. §61.076 (1988) says all pensions 
are marital assets—they may also be 
treated as a stream of income from 
which alimony may be paid. Retire- 
ment plans should not be treated si- 
multaneously as both assets and 
sources of income.'* The Johnson court 
also found that a lack of sufficient as- 
sets or other circumstances exist which 
leave the court no choice but to utilize 
pension benefits in calculating perma- 
nent, periodic alimony. Finally, a court 
can consider lengthy periods of sepa- 
ration of the parties as justification for 
not including pension benefits in the 
marital distribution scheme or in 
choosing a date to value assets. 
Sheffield v. Sheffield, 522 So. 2d 986 
(Fla. lst DCA 1988); Temple v. Temple, 
519 So. 2d 1054 (Fla. 4th DCA 1988); 
Bobb v. Bobb, 552 So. 2d 334 (Fla. 4th 
DCA 1989). If the military pension is 


treated as an asset, the factors con- 
tained in FS. §61.075 should be con- 
sidered and findings of fact made. The 
parties’ contributions to child rearing 
must be considered, especially where 
the military member is a “geographic 
bachelor.” Days v. Days, 617 So. 2d 417 
(Fla. lst DCA 1993). However, in a 
childless marriage where the parties 
live in separate states for most of a long- 
term marriage, pursuing their own ca- 
reers but “dating” on holidays, the pen- 
sion should not be divided, but rather 
treated solely as the property of the 
member in accordance with the FSPA 
and Florida case law. Whether the non- 
military spouse should share in “non- 
passive” post-dissolution increases in 
pension plans based upon the “founda- 
tion of marital effort” theory should 
soon be decided by the Florida Supreme 
Court because of a conflict among cir- 
cuits. See Boyett v. Boyett, 683 So. 2d 
1140 (Fla. 5th DCA 1996). 

Whatever the outcome on this impor- 
tant issue, if courts fail to include find- 
ings of fact in military pension cases 
and simply divide the pension using the 
Deloach formula, the impression is left 
that the division is accomplished auto- 
matically as a matter of law, instead 
of equitably as the law requires. Florida 
is not a community property state. The 
general perception of unfairness drives 
proposals for reform in Congress by 
both former spouses and military retir- 
ees. 


Federal Proposals for Reform 

Spearheaded by the American Retir- 
ees Association on behalf of military 
retirees and Ex-Partners of Servicemen 
for Equality, bills seeking to amend the 
FSPA have been introduced on a regu- 
lar basis since 1982. The popular or 
unpopular suggestions for change have 
been: 

¢ H.R. 572—Terminates the nonmili- 
tary spouse’s property interest in mili- 
tary retirement benefits in the event of 
a remarriage. 

¢ H.R. 3776—Creates a presumption 
that the nonmilitary spouse should re- 
ceive a pro rata division of retired pay 
if the couple were married at least 10 
years; eliminates 10-year requirement 
for direct payments. 

e H.R. 2200—Restricts awards un- 
der FSPA to an amount or percentage 
of the military member’s pay at the 
time of divorce, not retirement; estab- 
lishes a two-year statute of limitations 
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for former spouses to seek a division of 
retired pay from time of divorce; reaf- 
firms current prohibition on division of 
veteran’s disability pay. 

¢ H.R. 3574—provides former spouse 
entitlement to separation bonus payout 
benefits connected to military “right- 
sizing.” 


Conclusion 

The FSPA is complex and controver- 
sial. Only the broad outlines of the cur- 
rent debate can be presented here. Sur- 
prisingly, there is a perception of 
unfairness by both the military retiree 
and the nonmilitary spouse concerning 
both the substance and the application 
of the law. With the recent draw downs 
and right-sizing of all branches of the 
military, it seems clear that the funda- 
mental promise of a 20-year, half-pay 
retirement benefit to service members 
should be acknowledged as withdrawn 
by the United States and eliminated 
from all recruitment materials. Given 
the high divorce rate in the military, the 
provisions of the FSPA should be ex- 
plained to all members upon enlistment 
and reenlistment. Our volunteer sol- 
diers and sailors deserve to know the 
facts concerning this important area of 
military compensation so that they can 
intelligently decide whether to assume 
the risks and obligations of military life. 

As required by our equitable distri- 
bution statute, findings of fact by state 
courts concerning contributions of both 
spouses to the acquisition of the retire- 
ment asset and to the marriage would 
serve to explain both equal and unequal 
distributions of the military retirement 
to the parties so that the fairness of the 
court’s decision can be understood and 
evaluated. Whether to treat the mili- 
tary retirement as property solely of the 
member, as property of the member and 
his or her spouse, and whether a divi- 
sion should be equal or unequal re- 
mains the prerogative of the state fam- 
ily court judge. The fair exercise of 
discretion by the court largely deter- 
mines whether the FSPA will protect 
former spouses or victimize military 
retirees. O 


132 C.F-R. Part 63 (1986). 

2 32 C.F.R. §63.6(c)(7) (1986). 

3 Act Nov. 5, 1990, Pub. L. No. 101-510, 
Div. A, Title V, Part E, §555(e), 104 Stat. 
1570; interestingly, the 1990 amendment 
required military members to continue to 
make payments for a period of two more 


years until November 5, 1992. For an ex- 
ample of a retroactive suit see Lewis v. 
Lewis, 695 F. Supp. 1089 (D.C. Nev. 1988), 
where the wife sued to reopen a 1974 state 
divorce, the controversy was removed to fed- 
eral court, and wife prevailed. She was aided 
by Nev. Rev. Stat. §125.161 (1987) , allow- 
ing the reopening; this did not offend old 
FSPA. Same scenario in California; see In 
Re Marriage of Potter, 224 Cal. Rptr. 312, 
179 Cal. App. 3d 73 (Cal. Ct. App.. 1986). 
The controversy is not settled in Texas; see 
Trahan v. Trahan, 894 S.W.2d 113 (Tex. App. 
1995), holding that the FSPA amendment 
did not destroy wife’s retroactive award that 
was res judicata in Texas. Florida never 
passed legislation allowing reopening so the 
retroactive issue appears closed here. 

4 10 U.S.C.A. §1408(c) (West Supp. 1994). 
In Bernhard v. Bernhard, 22 FLR 1089 ( Pa. 
Super. Ct. 1996), a lower court order dis- 
missing an army colonel’s divorce petition 
was reversed. Although the couple had pur- 
chased a home in Maryland and resided 
there for 15 years, the wife failed to prove 
that the husband had abandoned his Penn- 
sylvania domicile since a service person’s 
domicile is presumed not to change from 
that person’s domicile at time of enlistment 
and is largely a matter of intention. Thus 
“domicile” cannot be assumed simply by es- 
tablishing a family in a particular state since 
military personnel have no choice concern- 
ing where they may be stationed. Had the 
wife filed in Maryland, the husband could 
have raised a jurisdictional defense or done 
nothing and defended any pension division 
administratively at Defense Finance. Note, 
however, that express consent to pension 
jurisdiction is not required; participating in 
the case on the merits or requesting affir- 
mative relief is sufficient. Allen v. Allen, 484 
So. 2d 269 (La. Ct. App. 1986), cert. den., 
488 So. 2d 199, 107 S. Ct. 178. See also 
Sheppard v. Sheppard, 286 So. 2d 37 (Fla. 
1st D.C.A. 1973) (as to military domicile), 
and Milller v. Miller, 222 Cal. Rptr. 652 (Cal. 
Ct.App. 1986); FSPA prevents “forum shop- 
ping” by nonmilitary spouse. 

5 Deloach v. Deloach, 590 So. 2d 956, 968 
n.8 (Fla. ist D.C.A. 1991); 10 U.S.C.A. 
§1408(d)(2) (West Supp.1994). 

§ 10 U.S.C.A. §1408(a)(2)(C) (West Supp. 
1994). 

7 32 C.ER. §63.6 (h)(2) (1994). 

8 Defense Finance and Accounting Service 
FSPA Bulletin dated October 24, 1995. 

® See 10 U.S.C.A. §1408(c)(4) (West Supp. 
1994). 


10 Foreign Service Retirement and Disabil- 
ity System (FSRDS) payments of retirement 
annuities to former spouses end upon re- 
marriage of former spouse before age 55 if 
remarriage occurred on or after November 
8, 1984; Under the Foreign Service Pension 
System (FSPS), for employees who began 
service after January 1, 1984, payments to 
former spouses end upon remarriage of 
former spouse before age 55. See 22 U.S.C.S. 
§§4068, 4071j(a)(1)(B) (Law. Co-op. 1993); 
Central IntelligenceAgency (CIA) annuities 
payable to former spouses are terminated 
upon remarriage of former spouse before age 
55. 50 U.S.C.S §403. (Law. Co-op. 1993). 
Social Security System benefits for former 
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spouses terminate upon remarriage of the 
former spouse. 42 U.S.C.A. §§402(b)(1)(H) 
and (c)(1)(H) (Law. Co-op. 1993). 

11 32 C.F.R. §63.6(h)(3) (1990); See also 
Cushing, The Ten Commandments of Mili- 
tary Divorce: Representing The Non- Mili- 
tary Spouse, 69 Fia. B.J. 66 (July/Aug. 
1995), 69 Fia. B.J. 84 (Oct. 1995). 

12 32 C.F-R. Ch. I §63.6 (1986). 

18 Current address of Defense Finance for 
retirement split applications is: 

Defense Finance and Accounting Service 
Cleveland Center, Code LF- Room 1417 
Garnishment Operations Directorate 
P.O. Box 998002 

Cleveland, OH 44199-8002 

4 32 C.F.R. Part 63 (1990); Fa. Start. 
§61.076 (1988). 

18 See Deloach v. Deloach, 590 So. 2d 956, 
968 n.8 (Fla. ist D.C.A. 1991). 

16 Diffenderfer v. Diffenderfer, 491 So. 2d 
265 (Fla. 1986). 


Peter C. Cushing is a board-certified 
marital and family attorney. He is a 
Commander, Judge Advocate Gen- 
eral Corps, USNR. Mr. Cushing has 
practiced law in Orlando since 1984. 
He is a member of the Florida, New 
York, and Hawaii bars. Mr. Cushing 
has written and lectured on military 
law and has represented active duty 
and retired military members from 
all branches of the services for over 
15 years. 

This column is submitted on be- 
half of the Family Law Section, 
Deborah Brandstatter Marks, chair, 
and John S. Morse, editor. 
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President’s Page 


Continued from page 4 


U.S. Constitution and You”: “I taught 
four classes of approximately 27 stu- 
dents each. The students were gener- 
ally responsive and many have con- 
tacted my office to extend their 
appreciation since the presentations. 
The experience was rewarding and en- 
joyable.” 

Thomas Ervin, Jr., Nims Middle 
School, Leon County: “The 20 seventh 
and eighth grade students were spell- 
bound by my presentation. Actually it 
was fun, and most students did seem 
interested.” 

Charles Goldman, Flanagan High 
School, Broward County: “A very posi- 
tive experience. ... The program should 
be continued.” 

Barry Hughes, Atlantic High School, 
Volusia County: “Teacher Ronnie Garret 
wrote, ‘Thank you for taking the time 
to come to my class and speak to my 
students. They were still full of ques- 
tions the next morning. I only wish you 
had more time with them.” 

Now that the structure of the speak- 
ers bureau is in place, we will be able 
to efficiently coordinate and provide the 
necessary lawyer speakers for the vari- 
ous classrooms. While we have a vol- 
unteer list of lawyers available to 
speak, we wili need to increase the list 
to accommodate the schools of this 
state. The speakers bureau is organized 
by judicial circuit, with a program chair 
and then circuit chairs as follows: 

Statewide Speakers Bureau Chair: 
Tod Aronovitz, 305-372-2772. 

1st Circuit: Alan Bookman, 850-433- 
6581. 

2d Circuit: Thomas Ervin, 850-224-9135. 

3d Circuit: Bruce Robinson, 904-752-3213. 

4th Circuit: Victor Halbach, 904-398- 
0900. 

5th Circuit: Robert Williams, 352-343- 
6655. 

6th Circuit: Anthony Battaglia, 813-381- 
2300; Ky Koch, 813-446-6248 (co-chairs). 

7th Circuit: Edgar Dunn, 904-258-1222. 

8&th Circuit: James Feiber, 352-376-7996. 

9th Circuit: John Fisher, 407-843-2111. 

10th Circuit: Jack Brandon, 941-676-7611; 
Edwin Scales, 941-284-2200 (co-chairs). 

11th Circuit:Scott Baena, 305-358-9900; 
Jose Villalobos, 305-860-1333 (co-chairs). 

12th Circuit: Dan Carlton, 941-365- 
5447; Edwin Mullock, 941-748-2104; 


John Patterson, 941-365-0550 (co-chairs). 

13th Circuit: Martin Garcia, 813-535- 
0772. 

14th Circuit: Dixon McCloy, 850-769- 
3434. 

15th Circuit: Michael Walsh, 561-659- 
3989; Robert Romani, 561-659-3500 (co- 
chairs). 

16th Circuit: Allison Defoor, 305-852- 
8440. 

17th Circuit: Michele Cummings, 954- 
764-6660. 

18th Circuit: Sammy Cacciatore, 407- 
254-8416. 

19th Circuit: Louis Vocelle, 561-562- 
8111. 

20th Circuit: John Noland, 941-334- 
4121. 

Please call your circuit chair to vol- 
unteer to be part of this program. The 
staff of The Florida Bar through Park 
Trammell of the Communcations/Pub- 
lic Information departments at 850- 
561-5669 will assist you by providing 
speaking materials and pointers on how 
best to conduct the classes. 

At the conclusion of my Rickards 
High presentation, I related the follow- 
ing parable to the students: 

There was once a wise old man and 
a young boy. The young boy thought he 
could fool the wise old man. The boy 
took a tiny bird in his hands and asked 
the old man if the bird was dead or 
alive. If the man said the bird was alive, 
the boy would snap the bird’s neck and 
open his hands and show the man he 
was wrong. If the old man said the bird 
was dead, the boy would open his hands 
and the bird would fly away. With 
cupped hands, the young boy ap- 
proached the wise old man and asked, 
“Is the bird I hold in my hand alive or 
dead?” The wise old man looked the boy 
directly in the eyes and replied, “The 
future of the bird is in your hands.” 

And so it is that the future of the 
youth of Florida and the judicial and 
legal system is in our hands. With the 
guidance of the lawyers of Florida — 
The Florida Bar — the future will be a 
bright one and one of which we can all 
be proud. O 


Epw. R. BLUMBERG 


If you’ve got 
questions, we’ve 
got answers. 


Ask us about: 
Firm 
Management 


eLaw Firm 
Automation 


Firm 
Finances 


¢ Malpractice 
Avoidance 


eMarketing 


Starting, closing, or 
merging... 


LOMAS offers 
unbiased, 
knowledgeable 
assistance. 


LOMAS 
The Florida Bar’s Law 
Office Management 
Assistance Service 


Call 800/342-8060, 
ext. 5616 


THE FLORIDA BAR JOURNAL/DECEMBER 1997 65 


| 


Archibald Cox: 
Conscience of a Nation 
by Ken Gormley 

Reviewed by Brian L. Weakland 

The nation has waited nearly 25 
years for the final, perhaps most in- 
sightful first hand account of the 
Watergate scandal. It was worth the 
wait. 

Archibald Cox, the Harvard profes- 
sor and distinguished solicitor general, 
whose unyielding love for the law and 
obsessive search for truth despite a 
presidential stone wall, emerged as one 
of the few heroes in a dark period of 
constitutional crisis. In May 1973, then 
Attorney General Elliot Richardson 
tabbed Cox as “special prosecutor” to 
investigate the break-in at the Demo- 
cratic National Committee headquar- 
ters at the Watergate complex and the 
involvement of government officials 
and agencies in the cover-up. In Octo- 
ber 1973, when he pushed President 
Nixon and his lawyers into a Supreme 
Court battle over Oval Office tape re- 
cordings, Cox was fired by Nixon, in 
what the press termed, “the Saturday 
Night Massacre.” 

This ultimate wrongful termination 
became the defining moment in Cox’s 
life. In Archibald Cox: Conscience of a 
Nation, the authorized biography of 
Cox, Professor Ken Gormley deftly uses 
the firing as a fulcrum in the distin- 
guished career of Cox. Before, he was 
the consummate lawyer—espousing 
lofty social policy before the Supreme 
Court and handling his mission with 
the highest ethics. After, Cox is por- 
trayed as a man from whom the pen- 
dulum of history has swung— retreat- 
ing to largely scholarly and agrarian 
pursuits. 

Gormley is a student of Cox and 
Watergate. His treatise is not hero wor- 
ship but rather, in many ways, an en- 
grossing tale of a conscientious public 
servant whose ardor for justice became 
merely grist for high level political 
machines. Cox’s role as special prosecu- 


tor was the precursor for today’s inde- 
pendent counsel; he defined the role 
and, to some extent, scourged the job. 
As Gormley points out, Cox invited 
prominent members of the Kennedy 
family to witness his swearing-in. In 
Nixon’s eyes, Cox was immediately 
identified with the enemy. In addition, 
Cox did little to confine his investiga- 
tion, having hired scores of assistant 
prosecutors who, despite himself, 
viewed Nixon’s downfall as the objec- 
tive. And when push came to shove, the 
chief executive fired his subordinate. 

Conscience of a Nation is more than 
a biography of a highly principled law- 
yer; the book chronicles Cox’s path 
through important history of the 1960’s 
and 1970’s—including John Kennedy’s 
presidential campaign and administra- 
tion, Robert Kennedy’s leadership in 
the Justice Department, as well as be- 
hind-the-scenes forces driving major 
civil rights cases before the Supreme 
Court. Gormley’s treatise is beyond re- 
proach, the author having conducted 
interviews of Chief Justice Warren 
Burger, President Gerald Ford, Elliot 
Richardson, Robert Bork, Ted Sorensen, 
and Supreme Court Justices Byron 
White, William J. Brennan, Jr., and 
Stephen Breyer. 

Archibald Cox, the Harvard scholar, 
returned to the classroom whenever 
presidential politics removed him from 
public service. He trained an entire 
generation of attorneys to respect the 
law and the legal profession. His biog- 
raphy may well instruct and inspire 
generations of lawyers to come. 


Mr. Weakland received his law degree 
from the University of Pittsburgh in 
1984. He has published articles in the 
American Bar Association Journal and 
the Banking Law Journal. Mr. 
Weakland is a civil rights attorney prac- 
ticing in Tampa, and has a keen inter- 
est in wrongful termination. 
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Florida Civil Practice Guide 

Matthew Bender has published 
Florida Civil Practice Guide providing 
detailed analysis of the statutory and 
decisional law necessary to effectively 
navigate each stage of a civil action in 
Florida. 

The guide is a step-by-step guide to the 
litigation process, providing explanations 
and serving as a thorough “how to” re- 
source for newly admitted attorneys, 
while providing insightful analysis to 
the seasoned practitioners. The legal 
analysis illustrates, interprets, and 
clarifies the scope of Florida’s civil prac- 
tice and is combined with easy-to-use 
forms that can be adapted for use in any 
civil action. Each form is fully ex- 
plained, accompanied by alternative 
and optional provisions, and referenced 
to Florida statutes, rules, and text. 

Some topics addressed include plead- 
ings, jurisdiction and venue, alternative 
dispute resolution, trial motions, appel- 
late proceedings, pretrial conferences, 
jury selection, damages, attorneys’ fees 
and costs, and discovery and discovery 
sanction. 

Florida Civil Practice Guide is writ- 
ten by Judge David M. Gersten of the 
Third District Court of Appeal. Judge 
Gersten is a former Dade County judge 
and circuit judge for the 11th Judicial 
Circuit.Previously, Judge Gersten prac- 
ticed privately in the areas of civil, 
criminal, and labor law. 

Florida Civil Practice Guide consists 
of six volumes and is available in both 
print or CD-ROM. For additional infor- 
mation, call Matthew Bender & Com- 
pany, Inc., at 800/223-1940. 


=BooksNow 


To order these books, (24hrs, 365 days) 
please call (800) 96-Book-1 (Ext. 5700) 


The index and/or table of contents has 
been removed and photographed 
separately within this volume year. 


For roll film users, this information for the 
current volume year is at the beginning 
of the microfilm. For a prior year volume, 
this information is at the end of the 
microfilm. 


For microfiche users, the index and/or 
contents Is contained on a separate fiche. 


ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service. Last month 
we referred over 9000 people to our attorneys. Re- 
ferrals for all legal categories. Florida/Statewide. Call 
Now! 1-800-733-5342. Also require New York, Cali- 
fornia, Georgia licensed attorneys. Look for our ad 
in The Florida Bar Directory and Martindale-Hubble 
Yellow Pages. 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


CLAIMS PROCESSING 


Property DamageClaims Processing, 1st & 3rd 
Party Claims Specialists, 24-48 hr. traffic reports, pic- 
tures taken, car rentals available. Dade, Broward & 
Palm Beach. Referrals Provided. Resonable fees. 
The Accident Solution Team, Inc. 800-459-8326 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK - Supply word and/or 


design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


EXPERTWITNESS 


Building Economist 


@ To Perform analysis and consulting. Author, 
Ph.D. Building Economics, Architectural Facility pro- 
gramming & fecsibility evaluation & methodology. 
Multi-lingual. Dr. Thor Mann. (904) 224-2176. 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 4040 Woodcock Drive, Suite 147, 
Jacksonville, FL 32207, (904)724-5878. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


Mental/Developmental 
Disabilities 
@ Administration of programs for persons with 
mental retardation or developmental disabilities. Em- 
phasis on propriety of individual treatment in com- 


munity or institutional settings related to compliance 
with state or federal regulations. (316) 221-6415. 


Say You Saw it 


IMEDICAL| AL 


REFERRAL CENTER 


Contact: 


Michael Insler M.D. J.D. FCLM* 


1-800-321-MDJD 


*Member Florida Bar 


GOVERNMENT LIAISON SERVICES, INC, 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 
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LAWYER SERVICES 


Medical 


® Psychiatrist, Board Certified, in large Private 
Practice available for medical malpractice, case re- 
views, evaluations depositions and testimony. Mark 
Agresti, M.D. Telephone (561) 842-9550 or Fax (561) 
842-9114 


®@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.O.G.,A.C.0.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941) 387-8544 or 
(941) 320-7297. Court appearance as necessary. 


Security / Police 


@ Experienced expert for security or police mat- 
ters, former Miami Beach Police Chief, 26 years ex- 
perience, F.B.!.Academy Graduate, Masters Degree, 
Certified Instructor. Lou Gasto (954) 434-0413 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


QUALITY SOFTWARE, Now For WINDOws © 


FOR WINDOWS 
You've got Windows installed because it’s 


easier to use. Now, switch to the Windows- 
based bankruptcy software that’s easier to use. 


Attorneys in every it produces. 


Call today for a 
FREE demo packet. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


www.bestcase.com 


Trust 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.—registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772 


SRESTIMONY 


© Credible Experts 
All physicians are board-certified. Most 
are medical school faculty members. 


¢ Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’scurriculum vitae and retainer 
agreement for review. 


© Serving legal professionals since 1975. 
Dr. STEVEN E. LERNER 


& ASSOCIATES 
1-800-952-7563 


Organizing A CLE course? ] 


Let attorneys know about the 
course in The Florida Bar News 
Call 
Javier Cano 
(850) 561-5601 


800 


Introduces "PUSH" Technology 


Hardcopy status reports and confirmations automatically 
delivered (pushed) to your office by e-mail or fax 
On-line, secure paper tracking via the World Wide Web 
24 hours a day at www.serve-em.com 

Operator assisted paper tracking and status reporting by 
our "Process Expediters” toll-free at: 1-800-737-8336 


Competitive State, National, and International coverage 
with a single toll-free phone call to: 1-800-737-8336 


All service of process managed by members of the 
"National Association of Professional Process Servers” 


Call toll-free today 


1-800-737-8336 member 


"See the difference” 


Operations Center: 301 Clematis St., 3rd Floor @ West Palm Beach, FL 33401-4601 


(770) 
Fax “ted 449-4536 


At ASI, appraisals are our focus, not our sideline. — 


Need a Court Reporter? 
Consult 
The Yellow Pages 


ofthe 
1997 Journal Directory 
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WW, Did V _ Expert Testimony and Litigation Support 
M&As, Goodwill, Non-Competes 
Call for a free consultation 1-888-819-9876 4 
q 
amor 
| + 
SOLUTIONS 


LAWYER SERVICES 


One call connects you 
to 59,000 lawyers 
Cassandra Dixon 

(850) 561-5685 


Inter-City Testing’ 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Weicome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Fails; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/instructions 


(561)361-0990 
FAX (561)338-7771 


0 North Federal 
“Boca Raton, FL 33431 | 


I—| ~SNIHEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


Vocational Economists 


Statewide Vocational Economic Experts Dual spe- 
cialty vocational evaluation and forensic economic 
consultants. Board-certified/Court-qualified consult- 
ants in wage loss assessment, employability, mitiga- 
tion earnings capacity and life care planning. David 
Toppino, MA, CRE, CEA (forensic economic expert) 
with offices in Miami and Los Angeles, and Joseph 
Agrusa, MS, CCM, CVE, (vocational & life care plan- 

ning expert) with offices in Orlando and Daytona, 

have the combined expertise to offer you full service, 
cost efficient litigation support and credible expert 
witness testimony. All cases involving past/future 
wage impairment, household services losses and 
future medical expenses. Defense or Plaintiff refer- 
ences available. Contact Joseph Agrusa at (800)804- 
7337 or David Toppino at (888)784-4535 


STRUCTURED SETTLEMENTS/ 


LOTTERIES 


@ Top dollar paid for insurance settlements, lot- 
tery winnings, notes, Law Firm Receivables and pe- 
riodic payment contracts. Heartland Capital Funding, 
Inc., (800)897-9825. “Professional Annuity Funding 
for you and your client.” 


@ Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


LITIGATION REFERRAL 


@ ExperiencedPatent and Copyright attorney avail- 
able for plaintiff contingency cases in South Florida 
Fax: (954) 568-0825 


Classifieds 


LAWYER SERVICES 


Ad Rates 


$75.00 for the first 5 lines. $15 for 
each additional line. Payable in ad- 
vance. Approximately 45 charac- 
ters per line. Acharacter is any let- 
ter, number, punctuation mark or 
space. 


issue Deadlines 


Febuary Dec. 15 

March Jan. 15 

April Feb. 15 
Send ad text and ad run dates to: 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 

Tallahassee, FL 32399-2300 

(850) 561-5687 


Fax (850) 681-3859 


On-Line 
http://www.FLABAR.org 
— 
MEDICAL/DENTAL MALPRACTICE EXPERTS 
© GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you 
in great detail the intimate clinical issues and standards of care (lab slip by lab slip if 
necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau: 
* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and 
‘irguments typically promulgated by opposing side. Our system insures expert witnesses 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of 
their testimony. No physicians or-attorneys sit upon our B.0.D. We have no ties to med- (IMM 
ical schools or insurance carriers. We have earned our reputation prudently for both 
plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet 
with us. STAT-STAT AFFIDAVITS SUPER RUSH. Our-basic fee. is $295. Full disclosure. 
Health Care Auditors, Inc. ‘Telephone (813) 579-8054 
13577 Feather Sound Drive, (813) 573-1333, 
Clearwater, Florida 33762-5552. pleased to receive your‘calls._, | 
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THE MOST POWERFUL 
THE MOST 


Access to DBT ONLINE is restricted to Law Enforcement, 
Fraud Investigators, the Insurance Industry and Attorneys 


THE SYSTEM: 
Average Search Less than 


@ FREE Fully Functional Demo 
eS * @ FREE Training 
© NO MINIMUM 
NO SERVICE CHARGE 


THE PREMIER INFORMATION RESEARCH SYSTEM® 


4 
q 
a 
; 


Instant Access to Billions of Records 


THE NATION 


THE FEATURES: 


Assets, Financial & Corporation 
Relatives & Associates 
Histevical Addresses & Associates 


Person Locates/Backgrounds - 50 States 
Business Locates/Backgrounds - 50 States 
Secretary of State Data - 43 States 

Real Property - 38 States (650 Counties) 
Bankruptcies - 50 States 

Liens / Judgments - 33 States 

Vehicles - 32 States 

Drivers' Licenses - 22 States 

And More. Much More. 


Too Many Data Sources - Too Small a Page 


*Costs based upon $1.50 per minute rate, user data entry time of 10 seconds, 
an average response time of 3 seconds. Cost of less than $1.00 does not 
include report or browse time. 


™ Average of 2.33 minutes per report that accesses hundreds of data sources. 
Most multi-data source reports range from 2 to 6 minutes of online time, but 
may run more. 


DBT and DBT ONLINE are registered Service Marks and The MOST Information is 
a service mark of Database Technologies, Inc. ©) 1997 


For the MOST information. 


Call 


Os 


new research 
breakthrough here. 


| The Key to Good Mi 


Introducing KeyCite»: It’s a full citator and case-finder, rolled Only KeyCite integrates West-reported case law, the headnote analysis 
into one easy-to-use, graphical service. of it, and West Topic and Key Numbers so you can find related cases 

KeyCite sets a new standard for verifying whether your case is good faster. You can focus on your issue by viewing headnotes in full text. 
law, and for quickly identifying cases that support your argument. Choose just the headnote you want. Then jump to cases on point! 

For starters, KeyCite is amazingly current. You enjoy the added KeyCite is comprehensive, too. It covers more than one million 
confidence of knowing that the same day a case is added to unreported cases, all reported federal cases, and state cases back to 
WESTLAW’ it is on KeyCite. the earliest reported decisions for most states—with more coverage 

West legal editors go the extra mile to read each and every case, being added weekly. 
and assign red and yellow status flags to warn you instantly 
of negative history. To learn more, call 1-800-700-9378 yN 

Innovative depth of treatment stars immediately tell you which > and request your FREE KeyCite booklet. Or <p 
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